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INTRODUCTION

SABEQ is assisting the Companies Control Department to develop a new Insolvency’' Law.
Jordan currently has liquidation and financial restructuring (“Composition”) proceedings that
are provided for in the Companies Law and Commercial Code. These provisions are seen
as inadequate as Jordan seeks to modernize its commercial law framework and procedures
as part of an effort to increase private sector growth and lending and investment.

WHY IS INSOLVENCY LAW IMPORTANT?

Laws that enable insolvent firms to be placed into insolvency are an important part of the
framework for investment and lending. A modern insolvency law:

e Eliminates the chaos that would result from creditors competing to quickly grab
assets of insolvent companies

e Maximizes proceeds received by creditors, shareholders, employees, etc. at
minimum time and expense

e Set priorities of claims to ensure predictability
¢ Rehabilitates viable businesses and liquidates unviable businesses

e Can allow debtors to stay in business or get a fresh start, i.e. freedom from a
mountain of debts

The economy benefits from an insolvency law as banks are more willing to lend when they
have faster and higher recovery of debts, assets are reallocated to more efficient owners,
and the economy becomes more dynamic and grows faster as entrepreneurs are allowed to
take risks, and try again if they fail.

CURRENT INSOLVENCY LAW IN JORDAN

As discussed below, Jordan’s insolvency laws meet some of the standards for a modern
insolvency law, as defined in the UNCITRAL Legislative Guide on Insolvency Law
(“UNCITRAL Guide”) and the World Bank Principles and Guidelines for Effective Insolvency
and Creditor Rights Systems (“World Bank Principles”). Butin Jordan there is no one piece
of legislation that governs the doctrine of insolvency in its broader sense. The rules
regulating insolvency, bankruptcy and liquidation are scattered over various laws and
regulations, although the Commercial Code and the Companies Law are the main bodies of
legislation.

Insolvent “merchants” are subject to either a liquidation proceeding or a composition under
the Jordanian Commercial Code. A composition is a voluntary debt restructuring. But it is
not established which provisions from the Commercial Code would apply to companies as
well as to individual merchants, as the dividing line between those provisions applicable to
companies in the Commercial Code versus the Companies Law is not clear.

The Companies Law provides for voluntary and involuntary liquidation procedures for the
various types of companies.

According to the World Bank Doing Business Report 2008, Jordan’s Insolvency law and
procedures lag most countries in the region and are far from OECD countries. Jordan ranks

' This paper refers to “insolvency” to describe the process in which a business cannot meet its debt
obligations and some actions are taken to either liquidate its assets, restructure its debts, or

rgor anize the debtor to enable payment of debts. This process is often referred to internationally as
“bankruptcy.”

USAID Jordan Economic development Program



10" out of 17 Middle East and North African countries in the Doing Business indicators for
“Closing a Business.

Table 1: Doing Business Insolvency Indicators

Jordan Region OECD
Time (years) 4.3 3.7 1.3
Cost (% of estate) 9 13.9 7.5
Recovery rate (cents on the dollar) 27.8 25.8 741

CONSULTATION PROCESS

During June 2008, the Companies Control Department (CCD) organized a series of
roundtables with Government of Jordan ministries and agencies, business associations,
banks. Commercial lawyers, and judges. During these roundtables the participants
discussed the issues set forth in this paper. The minutes of the roundtables are set forth in
Appendix 1.

A questionnaire was posted on the CCD website and the Young Entrepreneurs Association
also disseminated the questionnaire to stakeholders and obtained 20 responses. A
summary of the responses is attached as Appendix 2.

This paper analyzes 17 legislative, policy, and institutional issues relating to development of
a new Jordanian Insolvency law. For each issue, we discuss the current law and practice in
Jordan and summarize international laws, practices and institutions; then we summarize
discussions with Jordanian stakeholders and set forth analysis and recommendations.

ANALYSIS OF ISSUES

There are a number of important issues regarding policies, procedures and institutions that
need to be determined by the stakeholders before the experts can begin drafting the law. 17
of the most important issues are discussed in detail below. In addition, the UNCITRAL
Guide has a list of 18 common features of an effective and efficient insolvency law that
should be considered by drafters, and the list is reproduced in Appendix 3 (most of these
issues are covered in the 17 issues discussed in this paper).

Our analysis sets forth current law and practice in Jordan, international laws and practices,
and guidance for drafting a new Jordanian insolvency law. The international laws and
practices sections merely summarize various countries’ legal provisions and practices and
the guidelines set forth in the UNCITRAL Guide and World Bank Principles®. The texts of
the laws and guidelines are available from the SABEQ Project. The guidance summarizes
the Jordanian stakeholders’ opinions on the issues and international best practices.

% The World Bank Principles cover a wide range of legal and institutional aspects of commercial laws related to insolvency,
while the UNCITRAL Legislative Guide focuses on the key elements of an effective insolvency law and sets forth detailed
recommendations that provide specific guidance on the content of an insolvency law.
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Summary of Important Issues re Insolvency Law
Legislation

1. Should Jordan have a new consolidated Insolvency law or amend current laws?
2. What other laws need to be amended?

Principles Guiding the Law

3. What are the most important policy priorities?

4. Which creditors’ claims should have highest priority?

5. Should Jordan have restructuring/reorganization as an option and what characteristics should
it have?

6. How should a debtor be treated after completing an insolvency proceeding (e.g. discharge of
debts, loss of political rights, etc.)?

Scope of the Law

7. Which types of debtors should be subject to insolvency proceedings?
8. What should the criteria be for commencing an insolvency proceeding?
9. Who should have standing to file an insolvency case?

Procedures in the Law

10. Should there be an automatic stay against all claims and what characteristics should it have?
11. Should creditors vote on liquidation and restructuring/reorganization plans?

12. What methods and procedures should be used to liquidate assets?

13. What procedures should be used to combat various types of fraud in insolvency proceedings?

Implementing and Supporting Institutions

14. How much of the decision making and administration should be done by courts versus
administrators (receivers, liquidators, trustees) and parties?

15. What institutions will be needed to support the insolvency law?

16. Should Jordan have specialized insolvency courts/divisions, commercial courts/divisions, or
specialized judges?

17. How should trustees/receivers be appointed and supervised?

LEGISLATION

1. Should Jordan have a new consolidated Insolvency law or amend current
laws?

Current Law and Practice in Jordan

The rules regulating civil insolvency, bankruptcy and liquidation, are scattered over various
laws and regulations; the Commercial Code and the Companies Law are considered the
main bodies of legislation for Bankruptcy and Liquidation, respectively, while the Civil Code
regulates the civil insolvency. Moreover, the Jordanian Legislation provides for special rules
for bankruptcy for certain types of companies, based on their commercial activities, such as
banks and insurance companies.

International Laws and Practices

Some insolvency laws provide for a unitary proceeding with a single procedure for
commencement that will lead to either liquidation or reorganization depending on the
circumstances of the case. Other laws provide for two distinct proceedings — either
liquidation or reorganization, with possibilities for conversion between the two proceedings.

According to the UNCITRAL Guide, a single commencement procedure may be preferable
because at the time of commencement it is often impossible to determine whether the debtor
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is sufficiently viable to be suitable for reorganization, and having two distinct proceedings
may result in delay, increased expense, and inefficiency, particularly if conversion
proceedings are cumbersome.

Germany, Indonesia, and Bosnia & Herzegovina have single unified laws. The United
States has a Bankruptcy Code at the federal level that has chapters for business and
consumer liquidation, business reorganization, consumer debt restructuring, municipalities,
and family farmers. France enacted a “New Bankruptcy Law” in 2005 that is included as
Book VI of the Commercial Code. Egypt and Lebanon do not have consolidated laws.

Guidance for Jordan Insolvency Law Revisions

During the roundtable meetings, there was a consensus that Jordan should have a new
insolvency law that supersedes the current provisions in the Commercial Code, Companies
Law, and Civil Code regarding insolvency of commercial enterprises There was some
support for continuing to separate provisions for insolvency of merchants and companies
and also for having different procedures for small and large businesses. But most
participants appeared to favor one single consolidated law for all types of businesses. As
discussed above and in section 7, some countries have separate provisions for natural
persons (including merchants) and legal persons, but most countries do not make this
distinction.

The lack of a consolidated law is causing problems in Jordan, as some key provisions are
inconsistent between laws, with no apparent policy reasons. In some cases there is
confusion as to which law should apply. Thus, we recommend that the drafters attempt to
consolidate the provisions as much as possible regardless of size or type of business. If the
drafters attempt to differentiate between size or type of business, it could chill lending and
skew incentives. For example, growing companies might have a disincentive to increase
size or individual merchants might have an incentive or disincentive to register as legal
person.

2. What other laws need to be amended?
Current Law and Practice in Jordan

The research revealed that there are conflicting provisions in the various laws and
regulations that affect the system of Insolvency; for example, the priorities of claims for
distributing the bankrupt estate are set differently in the Commercial Code and the
Companies Law. These priorities are also different from the general rules under the Civil
Code, and vary to a great extent from the special rules provided for certain types of debts by
virtue of special laws such as the employees claims under the Labor Law.

Bankruptcy and Liquidation case procedures are currently governed under the ordinary rules
of civil procedures, and are not given any kind of priority over other cases, which may result
in unnecessarily prolonging the procedures. Also, the current legal environment does not
favor lending, as the execution rules on secured debts are not clear and there are some
uncertainty as to whether mortgage deeds may be executed through the Land Department,
or only through the Execution Department. In general, security laws are not very practical,
particularly when it concerns pledging movable properties as security for a debt, considering
that the current laws would require actual possession by the creditor for the validity of the
pledge.

International Laws and Practices

The World Bank Principles stress that countries need an integrated and harmonized
commercial law system to facilitate broad access to credit at affordable rates with a wide
range of credit projects. Thus, a key objective should be to integrate the insolvency law with
the country’s broader legal system. As the UNCITRAL Guide says, an insolvency law needs
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to be harmonized with other substantive and procedural laws and in some cases it will
modify those laws. Relevant substantive laws may include labor laws that provide certain
protections to employees, laws that limit the availability of set-off and netting, tax laws
regarding enforcement of claims, laws that limit debt-for-equity conversions and laws that
impose foreign exchange and foreign investment controls that could affect the content of a
reorganization plan As insolvency laws are highly procedural in nature, the civil procedure
law and court rules and administration must be taken into account. The relationship
between insolvency law and other laws should be clear and, where possible, references to
the other laws should be included in the insolvency law.

The World Bank Principles also recommend that countries have a credit information system
supported by a legal framework that ensures that laws proscribing libel and privacy violations
do not constrain good faith credit reporting. In addition the Principles recommend a legal
framework that encourages corporate workouts and restructurings outside of the insolvency
system. Such a legal framework would enable access to reliable financial information,
lending to distressed enterprises, restructuring through various means such as asset sales
and debt rescheduling, and write offs, and favorable or neutral tax treatment for losses or
write-offs relating to restructuring.

The UNCITRAL Legislative Guide states that insolvency law should recognize rights and
claims arising under other domestic and foreign laws, including security interests. The
Guide also recommends enactment of the UNCITRAL Model Law on Cross-Border
Insolvency®.

In Bosnia, the law states that unless the Bankruptcy Law states otherwise, the governing
provisions of the Law on Civil Procedure are applicable in bankruptcy proceedings. After the
Bosnian Law was drafted and implemented, it became clear that amendments to the Law on
Execution and Civil Procedure Code were required.

In Indonesia, the insolvency law provides that an employment relationship may be
terminated by either the employer (the debtor) or the appointed receiver, subject to the
provisions of the prevailing labor laws, provided that at least a 45 days notice is sent before
the termination.

Guidance for Jordan Insolvency Law Revisions

Once a new insolvency law is enacted, the Government will need to repeal the provisions of
the Civil Code, Commercial Code, and Companies Law that deal with insolvency of
businesses.

It was mentioned during the roundtables that Jordan needs to establish a better legal
framework for securing debts with movable property as collateral, particularly non-
possessory security interests. In addition, Jordan needs to establish a central registry for
pledging movable property collateral (“pledge registry”).

Participants in the banks roundtable agreed that Jordan also needs to enact a Law on Credit
Reporting, which has been drafted.

It was suggested during the roundtables that modifications to Central Bank Regulations may
be needed to enable reorganizations, including regulations that require banks to write off
delinquent accounts after three months of default. Thus, if Jordan decides to include
reorganization in the new insolvency law, the drafters will need to analyze the CBJ rules and
regulations to ensure that they are not an obstacle to reorganization.

® The UNCITRAL Model Law on Cross-Border Insolvency can be obtained from the SABEQ Project or from
http://www.uncitral.org/uncitral/en/uncitral texts/insolvency/1997Model.html (in Arabic and English).
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In addition, regulations might be needed to enable bankruptcy trustees and CCD to better
link with the Department of Income Tax and the Social Security Corporation.

The drafters should examine the Labor Code to determine which provisions may need to be
amended.

Finally, the drafters and the Government should consider adopting provisions in the
UNCITRAL Model Law on Cross-Border Insolvency, as this law is becoming an international
standard for handling cross border insolvencies.

UNCITRAL Model Law on Cross-Border Insolvency

The Model Law has been adopted in 16 countries, including the U.S. and U.K., and
would:

e allow a person administering a foreign insolvency proceeding to seek a temporary
stay of proceedings in Jordan against assets of an insolvent debtor

e permit a foreign representative to commence an insolvency proceeding in Jordan
where the debtor is subject to a foreign proceeding, and participate in a Jordanian
insolvency proceeding in relation to that debtor

e allow foreign creditors the same rights as Jordanian creditors regarding the
commencement of and participation in insolvency proceedings in Jordan

e provide a legislative framework for cooperation and coordination between courts and
insolvency practitioners of different jurisdictions.

PRINCIPLES GUIDING THE LAW

3. What are the most important policy priorities?
Current Law and Practice in Jordan

Based on the text of the law, the following priorities appear to have been the most important
to the drafters of the Companies Law and Commercial Law provisions relating to insolvency.

e terminating the operation of a delinquent merchant, whether as individual or a
company;

e securing the debts of the Government, liquidators and then the workers;

e penalizing the bankrupt merchant, whether fraudulent or otherwise for leading the
business into bankruptcy.

International Laws and Practices

UNCITRAL recommends that several key objectives should be considered by drafters of an
insolvency law:

e provide certainty in the market; maximize asset value

e balance liquidation and reorganization

e ensure equitable treatment of similarly situated creditors
e quick and efficient resolution

e preserve the estate to allow equitable distribution to creditors

USAID Jordan Economic development Program



e ensure transparency and predictability
e recognize existing creditors rights and establish clear rules for priority of claims.

The World Bank Principles provide guidance on policy priorities, as summarized in the text
box below.

In general, common-law countries tend to favor secured creditors in their insolvency laws,
while civil law countries and countries with socialist legal traditions favor taxes and labor.
This might be a reason for the fact that common law countries resolve insolvency cases in
an average 2.7 years, while civil law countries take an average of 3.7 years.* But as with
most areas of commercial law, the common and civil law systems are converging. For
example, the U.S., Canada, and France have evolved hybrid systems of laws that are
broadly pro-debtor with significant pro-creditor exceptions.

In France, the State imposes court-administered insolvency procedures in bankruptcy with
the explicit objective of preserving the firm as a going concern and maintaining employment.
The first article of the French Bankruptcy Code states that the objectives of the law are:
“safeguarding the business, maintaining the firm’s operations and discharging liabilities.”
The law provides that courts should explore reorganization prior to instituting liquidation
procedures. But the judge can immediately liquidate financially distressed firms if he
considers it impossible for them to continue their operations. Nearly 90% of French
bankruptcy filings end up in liquidations.

The first article of the German Insolvency Law states: “The insolvency proceedings shall
serve the purpose of collective satisfaction of a debtor's creditors by liquidation of the
debtor's assets and by distribution of the proceeds, or by reaching an arrangement in an
insolvency plan, particularly in order to maintain the enterprise. Honest debtors shall be
given the opportunity to achieve discharge of residual debt.”

U.S. insolvency law attempts to balance two goals: the equitable distribution of a troubled
company’s assets through the equal sharing of losses by creditors of equal rank, and the
restructuring or rehabilitation of a business to preserve jobs and to maximize the return to
creditors and, if possible, the debtor’s shareholders. Thus, the federal bankruptcy laws
prevent creditors from dismembering the assets of a debtor, while providing the opportunity
for a fresh start. The law encourages reorganization when the “going-concern value” of an
enterprise exceeds the “liquidation value” of the enterprise,

The Bosnia Law on Bankruptcy states that its purpose is to 1) satisfy the creditors
collectively through liquidation or 2) to reorganize the debtor to define “the legal status of the
debtor and its relations with the creditors, and especially for the purpose of maintaining its
business operations.”

Sweden's bankruptcy system is exclusively an auction system. Auction of bankrupt firms is
mandatory, and the highest bidder decides whether to keep the firm intact or use its assets
piecemeal. The procedure is swift—the average sale takes place within two months of
filing—low cost, and highly transparent. Creditors are paid according to absolute priority, and
payment must be in the form of cash generated by the auction.

The U.K insolvency law focuses on protection for secured creditors. Unlike other systems,
the U.K. system does not impose an automatic stay of debt during the proceedings, and
administrative receivers have broad discretion to take whatever actions they determine will
best protect the favored interest group.

* World Bank, Doing Business 2004.
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World Bank Principles: Key Objectives and Policies

Effective insolvency systems should aim to:

e Integrate with a country’s broader legal and commercial systems
e Maximize the value of a firm’s assets and recoveries by creditors

¢ Provide for both the efficient liquidation of nonviable businesses and those where liquidation
is likely to produce a greater return to creditors, and the reorganization of viable businesses

o Strike a careful balance between liquidation and reorganization, allowing for easy conversion
of proceedings from one procedure to another

¢ Provide for equitable treatment of similarly situated creditors, including similarly situated
foreign and domestic creditors

e Provide for timely, efficient and impartial resolution of insolvencies
¢ Prevent the improper use of the insolvency system

¢ Prevent the premature dismemberment of a debtor’s assets by individual creditors seeking
quick judgments.

¢ Provide a transparent procedure that contains, and consistently applies, clear risk allocation
rules and incentives for gathering and dispensing information Recognize existing creditor
rights and respect the priority of claims with a predictable and established process.

e Establish a framework for cross-border insolvencies, with recognition of foreign proceedings

Guidance for Jordan Insolvency Law Revisions

It was clear from the roundtable discussions that participants in general feel that Jordan’s
law needs to provide for an efficient way to deal with insolvent companies, include the
possibility of reorganization in addition to liquidation, provide for equitable distribution of
proceeds to creditors, and protect employees by prioritizing their claims and seeking
reorganization when possible. Jordan’s law will need to balance economic efficiency and
social considerations, like preserving jobs and providing a safety net for displaced workers.

We recommend that the drafters also ensure that whatever policies are incorporated in the
law, the procedures maintain efficiency in administration of the case. Thus, time limits
should be imposed for procedures like a decision between reorganization and liquidation,
submission of claims, and challenging actions of the trustee. Other provisions could provide
incentives for quick resolution of the case (e.g. trustee’s fees payable upon plan confirmation
or distribution of proceeds of asset sales).

4. Which creditors’ claims should have the highest priority?
Current Law and Practice in Jordan

Under Jordanian Law, setting the priorities of claims is not straightforward: the order of
priorities of claims differ between the Commercial Code, the Companies Law, the Labor Law
and the more general rules under the Civil Code. Under the Commercial Code, it is not clear
how the distribution is made, and it appears to depend on the method for resolving the
bankruptcy case, however, the Commercial Code does provide for a special status for
secured creditors, and it appears to give them priority over other creditors. Yet, it is not clear
whether the secured creditors will have priority over government claims for example, and it is
not clear how the rest of the creditors settle their debts. The assumption is that the general
rules should apply in this case, keeping in mind that the Labor Law provides for a priority of
workers claims over other claims. The answer provided in Table 2 below, is based on the
order provided under the Companies Law.
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Employees Wage Claims

One of the most difficult policy issues in Jordan and many countries is how to treat workers’ claims.
The World Bank Principles comment:

“In liquidation, where the fate of the enterprise is terminal, one cannot reasonably make a case for
preserving jobs...There is typically an implicit commitment between workers and the firm. If the
worker continues to work effectively, the firm will continue employment and pay wages... [But] if the
firm’s financial fortunes decline precipitously, the workers, as well as the firm’s shareholders, bear
some of the risk... Many legal systems recognize these implicit commitments... [and] in insolvency
proceedings a payment due to workers for work already performed has seniority over other
unsecured creditors...”

The Principles also discuss other issues regarding workers: 1) they may have limited job mobility
and prospects; 2) their pension benefits may derive from the ongoing operation of the business; 3)
there may be a weak social safety net for unemployed workers. These issues could lead to
unfairness and social unrest and raise difficult policy questions for the design of an insolvency law:
Should employees claims have priority over other creditors supplying essential inputs to a business?
If so, businesses that are labor-intensive will represent a higher credit risk than capital-intensive
businesses, which may penalize job creation.

International Laws and Practices

The World Bank Principles provide that secured creditors should have a priority claim in their
collateral and distributions to secured creditors should be made as promptly as possible.
Next expenses and costs of administration should be paid. All remaining creditors should be
treated equally as general unsecured creditors unless there are compelling reasons to justify
giving priority status to a particular class of claims. Government interests should not be
given priority over private rights®. Careful consideration should be given to balancing the
rights of employees with those of other creditors, particularly in reorganization. Equity
owners should not be paid until all creditors have been fully repaid.

The UNCITRAL Guide provides that the insolvency law should specify the classes of
creditors and their priority. Secured claims should be satisfied from the secured asset and
claims superior in priority to secured claims should be minimized. The UNCITRAL Guide
recommends that the law provide for a priority lien (ahead of unsecured and administrative
claims but behind secured claims) as an incentive for post-commencement finance to be
obtained by the trustee to continue operation of the business or preserve or enhance the
value of the estate. The Guide recommends the following ranking:

1. Secured claims from the secured asset
Administrative costs and expenses

Claims with priority

Ordinary unsecured claims (includes wages)
Deferred claims or claims subordinated under the law

2B S

Debtor (owners)

The Bosnian Law provides that wages have second priority (after administrative expenses)
for up to eight months of minimum wage.

® Tax claims could be unsecured or in many countries they may be secured by a tax lien recorded on property by government.
In addition, tax claims could be for taxes and other payments held in trust by the debtor for the government, e.g. sales taxes,
VAT, withheld employee income taxes, or social fund contributions.
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Table 2: Priority of Claims

Number in priority
Secured Administrative | Employee Taxes or .
Creditors (up to | Claims Wages other aS:g%It'ﬁLsr
Country value of (expenses of obligations to unsecured
collateral) insolvency the state creditors
proceeding)
Jordan 4 1 2 5
Bosnia 3 1 2,upto 4 4
eight
months
minimum
wage
Egypt 3 1 N/A — 2 (only up to
perhaps two years
under labor | prior to
law declaring
bankruptcy)
France 3 2 1, upto 4 4
two months
Germany 1 2 3 3 3
Indonesia 3 1 4 2 4
Lebanon 3 1 N/A — 2 4
perhaps
under labor
law
United 1 2 3 4 5
States

Note that most of these countries have more types of claims, so the numbered priorities are
not actual — rather they reflect the relative priorities of the listed types of claims.

Guidance for Jordan Insolvency Law Revisions

Most roundtable participants believed that it is most important to prioritize employees’ wage
claims, insolvency case administrative expenses, and secured creditors’ collateral rights.
There were varying opinions on what the ranking of these three categories of claims should
be. Nonetheless, most of the participants agreed to take the social aspect into account
when the priorities are determined. The banks were clear that their security interests should
have a priority.

Placing employees’ wage claims as first priority could have severe negative consequences.
The Government would likely have to pay for many insolvency proceedings, as there often
would not be sufficient funds for case administration after payment of wage claims. Lending
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would likely become more expensive, including higher interest rates, and more difficult to
obtain. There could be other unintended consequences.

Administrative claims’ priority position is based on the fact that these expenses are
necessary to preserve and administer the insolvency estate. The expenses can be
controlled by rules and/or court and creditors’ supervision (see for example Appendix 4
regarding trustees fees).

Thus, we recommend that the drafters place administrative claims first, followed by either
secured claims or wage claims up to a limited amount. The wage claim limitation could be
based on scope, time, or amount. For example the French law provides for priority of unpaid
wages incurred in the two months prior to the insolvency case filing and the Bosnian law
provides for priority payment of wage claims up to eight months of minimum wages.®
Unsecured claims, including unsecured Government claims, should always be lowest priority
(with equity owners only receiving any proceeds left after payment of all creditors’ claims).

5. Should Jordan have restructuring/reorganization as an option and what
characteristics should it have?

Current Law and Practice in Jordan

The Commercial Code provides for “Composition” procedures, which may be considered as
one form of reorganization, where the delinquent merchant has a chance to approach the
Court to reach a settlement with his creditors, and avoid declaring bankruptcy. However, the
risk of Composition, is that it may lead to declaring bankruptcy, if the creditors did not
approve the proposal, or if the Court is not convinced. The Companies Law provides for
certain mechanisms for capital restructuring, if the company is sustaining losses, and
provides the Controller with the right to interfere and form a committee to manage the
company, if certain circumstances occur. The Banking Law and the Deposit Insurance Law
provide for an option for the liquidator (DIC) to enter into arrangements to sell the assets and
liabilities of a delinquent bank to another, without deferring to applicable laws.

All these examples constitute one form or another of reorganization or restructuring, but
none of the Laws provide for a true reorganization mechanism, within the meaning of the
World Bank recommendations and as commonly known in the world. A more elaborate
example for reorganization under Jordanian Law is found in the Insurance Regulatory Act,
where it provides for the option of reorganizing and restructuring the company, where “the
Board may upon the recommendation of the Director General dissolve the board of directors
of the Company and form a neutral committee of experience and competence to reorganize
the Company, and appoint a head for the committee and a deputy thereof, for a period not
exceeding one year as of the date the decision was issued, provided that the Company shall
bear the fees of the committee as determined by the Board. The committee shall submit a
monthly report to the Director General about the progress of procedures relevant to
rehabilitation or whenever requested to do so. For this purpose, rehabilitation shall include
managing the Company and regulating its difficult financial situation through negotiating with
its creditors for the purpose of determining the debts of the Company and the manner of
settlement by approving the rehabilitation plan.”

® The drafters should note that there are other alternatives for protecting workers that may be more economically rational.
These include: establishing wage protection funds (France, Korea and other countries withhold 0.2% to 0.25% of wages to
maintain wage protection funds that are used in the event of bankruptcy), establishing unemployment insurance, strengthening
employees rights to improving the pension system, streamlining employees remedies for collecting unpaid wages, establishing
an early warning mechanism for wage disputes that will correct problems related to wage and social security premium arrears
at the earliest opportunity, and providing government relief to those suffering hardship due to lost wages and social security
premiums owed by bankrupt enterprises.
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International Laws and Practices

The World Bank Principles provide that an insolvency law should provide for liquidation and
rehabilitation of businesses. Liquidation should be used for nonviable businesses and where
liquidation will provide a higher return to creditors than rehabilitation. Viable businesses
should be rehabilitated. The system should allow for easy conversion of proceedings from
one procedure to the other. There are three preferred approaches for management: 1) an
independent trustee; 2) the current management; or 3) current management supervised by a
trustee (the UNCITRAL Guide contains these same alternative approaches). The law should
provide for efficient administration, a structure that encourages fair negotiation of a
commercial plan, procedures for creditors to vote on plans weighted according to the amount
of each creditor’s claim, supervision of plan implementation, and procedures to amend the
plan or revoke it when procured by fraud.

The UNCITRAL guide contains detailed recommendations for the provisions of the
insolvency law relating to reorganization. These recommendations include proposal of a
plan within a fixed time period accompanied by a disclosure statement. The plan should
identify each class of creditors and their treatment, the terms and conditions of the plan and
how the plan will be implemented. The disclosure statement should provide financial and
non-financial information on the debtor and analysis of the plan and the option of liquidation.
The law should establish the process for creditors voting and court confirmation of the plan.
The law should also provide a mechanism for supervising implementation of the plan and for
conversion of reorganization proceedings to liquidation. The UNCITRAL Guide also
recommends that insolvency laws provide for expedited reorganization proceedings to
confirm voluntary debt restructuring plans resulting from negotiations with and acceptance
by each affected class of creditors.

What is Reorganization?

The UNCITRAL Legislative Guide on Insolvency defines reorganization as “a proceeding whose
ultimate purpose is to allow the debtor to overcome its financial difficulties and resume or continue
normal commercial operations (even though in some cases it may include a reduction in the scope
of the business, its sale as a going concern to another company or its eventual liquidation).”

There are a variety of types of reorganization:
Simple composition — agreement to pay creditors a percentage of claims, usually over time
Financial restructuring — debts are reduced, re-financed, converted to equity, etc.

Organizational/Operational reorganization — units may be restructured, sold as ongoing
businesses, or liquidated; management could be replaced

Market reorganization — business could change focus to profitable business lines; could include
increased capitalization or lending, acquisition or merger

Reorganization is designed to rehabilitate an insolvent company that has a chance to be turned
around instead of liquidated. Creditors are entitled to recover their claims only in accordance with a
reorganization plan that has been approved by the court. Often the debtor’s existing management
will be replaced or will operate under the auspices of a trustee.

Jordan currently has composition procedures that are designed to permit insolvent merchants to
rehabilitate themselves from financial difficulties. Composition, however, is limited to financial
restructuring based on agreements between the debtor and creditors. Composition may not be
attractive to debtors as the court notifies the prosecutor of the filing and can reject the debtor’s
application and declare the debtor bankrupt. There is no trustee.

The U.S. allows the debtor and creditors significant flexibility in developing a reorganization
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plan, which can be financial reorganization (re-adjustment and conversion of debts),
organizational reorganization (splitting up the debtor), operational reorganization (closing
unprofitable units), sale of an ongoing business, or other methods. In most cases, the
debtor continues to manage most aspects of the reorganization case as a “debtor-in-
possession, and there is no trustee. In the U.S., the debtor has the exclusive right to file a
reorganization plan within 18 months of filing for bankruptcy protection. Following that
"exclusive," 18-month period, creditors are free to submit their own plans for reorganizing the
company.

Indonesian debtors can propose a reconciliation plan prior to the court hearing on verification
of claims. The trustee and creditors committee give opinions on the plan and it is accepted if
approved by more than half of the creditors present representing at least half of the total
claims. Then it is rejected or ratified by the court’. If it is ratified, the insolvency case is
dismissed and the creditors are paid according to the reconciliation plan. The Indonesian
law also includes composition, similar to Jordan, in which the debtor submits a plan of action
for payment of debts. A composition is administered by a trustee. The composition plan
must be approved of by more than half of creditors with acknowledged claims who jointly
represent at least two-thirds of the amount of all claims. If the plan is rejected the case goes
to liquidation. In addition, upon the request of a creditor or the trustee, the court can order
the continuation of company operations.

France has provisions for judicial reorganization that include a trustee to either manage the
business or to assist current management. During the case, while the parties are trying to
develop a reorganization plan, interested buyers can submit offers for purchase of the
business. The trustee organizes a bank creditors’ committee and trade creditors’ committee
to vote on the proposed plan. The judge may also designate up to five “controllers” selected
from among the creditors. The controllers act as a “watchdog” over the trustee and
creditors’ committees.

France also has procedures to provide early warning of financial difficulties and amicable
procedures to avoid liquidation. One option is a “safeguard procedure,” that allows a debtor
to request a court-appointed administrator to reorganize the debtor’s business at an early
stage of financial difficulties. The administrator and debtor negotiate reorganization
measures with the creditors through a bank creditors’ committee and trade creditors’
committee to develop a reorganization plan There is an automatic stay in place during the
safeguard procedure. Another option is the mandataire ad hoc process under which the
debtor can request the appointment of a mediator by a court to help the debtor restructure its
debts. Another such process is the conciliation procedure, a four month process under
which a court-appointed conciliator negotiates agreements with the debtor’s main creditors
and develops a plan for reorganizing the business. The agreements need not include all
creditors and the debtor can keep agreements confidential so that suppliers, clients, and
competitors do not know about the debtor’s financial difficulties. There is no automatic stay
during the conciliation procedure, but the court can grant a stay.

Table 3: Reorganization

Reorganization | Who Creditors .
Country proceedings | administers? | must agree | Convertible to
. liquidation?
available? on plan?
Jordan — General Yes —in the The Court Yes Yes —to
form of debt bankruptcy
restructuring

" We should note that this appears to be a potentially lengthy process, especially considering the rights to appeal court orders.
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- Specific examples Yes — for The No As an
insurance Insurance alternative
companies commission
Banks & Insurance No As an
Insurance Commission alternative
companies — | — Central
merger or Bank
acquisition

Bosnia Yes Trustee under | Yes Yes
court and
creditor
supervision
Egypt Yes —in the Proceedings | Yes Yes
form of debt conducted
restructuring under
supervision of
the Judge,
and the
trustee
follows up on
administration
France Yes Trustee, who | Yes Yes
is supervised
by court with
creditors
input
Germany Yes Trustee Yes Yes
Indonesia No, but N/A N/A Yes,
composition composition
available convertible to
liquidation
Lebanon — General Yes — debt The Court Yes Yes —to
restructuring bankruptcy
- Specific examples Yes — Banks A special No N/A
committee
headed by
the Governor
United States Yes Debtor, Yes Yes

unless fraud
(then trustee)

Guidance for Jordan Insolvency Law Revisions

It appeared that all roundtable participants agreed that a new Jordanian insolvency law
should allow reorganization and restructuring. Some participants urged that the law include

procedures to ensure that such cases are administered quickly and efficiently.
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Specific recommendations from roundtable participants regarding reorganization included:

e Providing for means to study the reasons for the debtor’s insolvency to aid in
determining whether to proceed with a reorganization or liquidation.

e Devising a cooperation strategy between the public and private sector to launch a
common unit or body that carry out the reorganizing process.

e Differentiating between small and large business in terms of the procedures required
for Reorganization.

e Minimizing the number of required court hearings (simplified procedures)
e Taking into consideration the company's feasibility study.

e Giving the creditors the option to decide whether to reorganize or liquidate the
business.

e Supporting this process as not to be financially costly.
e Providing the administrators with flexible authorities.

We recommend that creditors be given sufficient input on the decision as to reorganization
or liquidation and on the reorganization plan. It appears that trustees would be the most
effective in managing the reorganization, with major decisions reviewed by the creditors and
courts.

The law should also provide for — and perhaps encourage — means to prepare

reorganization plans prior to an insolvency case being filed. One option is prepackaged
insolvency cases, which are plans prepared by a debtor in cooperation with its creditors
before an insolvency case is filed. It can shorten the insolvency process to save time and
money and allow the debtor to begin turning around its business more quickly. Other
methods for pre-bankruptcy reorganization include debt workouts, which can take the form of
negotiation or mediation between the debtor and creditors. There are many models for such
workouts — in some cases the resulting agreements are enforceable under contract and
enforcement law, and in other cases the state acts as mediator or even purchases the debt
prior to workout (the latter is normally used only during financial and banking crises).

6. How should a debtor be treated after completing an insolvency
proceeding?

This issue primarily applies to individual debtors, since after a liquidation proceeding a
business (legal person) will be wound up and after a reorganization proceeding it will
continue in business.

Current Law and Practice in Jordan

Under Jordanian Law, a bankrupt debtor, particularly if a merchant, is deprived of all political
rights for a period of 10 years, after which the debtor may achieve reclamation. This period
may be shorter, if the debtor proves that he/she has settled all their debts and complied with
certain provisions in the law. Because of this penalty, the bankrupt debtor may not be able to
hold public office, political positions or exercise his/her political rights. Most likely, such
debtor will not be able to freely conduct business.

International Laws and Practices

The UNCITRAL Guide says that the insolvency law may specify that the discharge may not
apply until after the expiration of a specified period of time following commencement during
which the debtor must cooperate with the trustee and where the debtor has not engaged in
any fraudulent activities. Debts exempted from discharge should be kept to a minimum.
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The Bosnian Law provides that after the insolvency proceedings are closed, creditors may
proceed against individual debtors to collect debts listed in the table of claims and not
satisfied through the insolvency proceeding.

The German Law provides for discharge of individual debtors based on a debtor’s request,
which should be joined with his request to open the insolvency proceedings or within two
weeks of notice of such right by the court. But the debtor must pledge his wage claims to a
trustee for a period of six years. The trustee distributes the collected money among the
creditors once in a year. After six years the court will grant the discharge of debts unless
the debtor has engaged in specified wrongful acts.

In Indonesia, the debtor is not discharged from future debts: the creditors re-possess the
right of enforcement against the debtor for any portion of the verified debt not paid during the
insolvency proceeding. The Indonesian insolvency law excludes certain property from the
insolvency estate, i.e. the debtor retains ownership of it: property, including animals, “badly
needed” by the debtor to earn a living; bed and appliances; 30 days food supply; and
salaries, pensions and other income as required by other laws or approved by the judge.
The debtor’s spouse also can retain his or her property. But during an Indonesian
insolvency case, the debtor is prohibited from leaving his domicile without court permission.

U.S. law provides for discharge of individual debtors after a liquidation proceeding or through
an approved consumer reorganization plan. Legal person debts are not discharged except
as provided for in an approved reorganization plan. U.S. law also provides for several
exclusions and exemptions of property from the insolvency estate. There are many
exemptions, including a residence up to $15,000 and an automobile up to $2,500.
Exclusions include certain retirement and education funds.

Table 4: Treatment of Debtor post-insolvency

Immediately Discharged Negative
count gischalrlged a:ter pe(r’iod repg_rtt to Other
ountr rom a of “goo credi -
¢ remaining behgvior” bureau B
debts (years)
Jordan No Yes (10) No credit Loss of
bureau Political rights
Bosnia No No No credit
bureau
Egypt No Yes (3) for N/A Possibility to
Non- prevent from
fraudulent travel, loss of
political,
professional
and
commercial
rights
France Yes, unless N/A Yes
debtor
committed
fraud or other
insolvency
within 3 years
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Germany No Yes (6) Yes

Indonesia No No, unless
all creditors
are paid in
full

Lebanon No Yes (10) for | No Loss of

merchants Political rights
and (5) for
companies

United States Yes N/A Yes

Guidance for Jordan Insolvency Law Revisions

There was a consensus among roundtable participants that merchants who engaged in
fraudulent or negligent behavior regarding the insolvency proceeding should be deprived of
their political rights. Several participants thought that deprivation of political rights should be
eliminated as it is either too harsh or not a deterrent or punishment, and there are in any
event social and economic consequences that insolvent merchants face in Jordan. Several
other participants agreed that the time for deprivation should be reduced drastically from 10
years to three years. Several participants agreed that Jordan needs a mechanism for credit
reporting (e.g. a credit bureau) so that bankruptcy debtors suffer the consequences of
impaired access to credit.

The drafters might also consider allowing debtors to be discharged based on certain good
behavior over a period of time, e.g. cooperation and no fraud in the insolvency case plus no
default on post-bankruptcy debts. This could incentivize proper behavior by debtors. The
drafters should also consider exempting certain property from an insolvency estate, e.g. a
residence up to a certain value, necessities like furniture up to a certain value, etc.

SCOPE OF THE LAW

7. Which debtors should be subject to Insolvency proceedings (e.g.
businesses, banks, insurance companies, municipalities, consumers)?

Current Law and Practice in Jordan

The law covers “merchants,” which has been deemed to include all commercial entities.
Insolvency of banks is covered by the Deposit Insurance Law and Banking Law. Insolvency
of insurance companies is covered by the Insurance Regulatory Act.

International Laws and Practices

The World Bank Principles state that insolvency proceedings should apply to all enterprises
or corporate entities, including state-owned enterprises. Exceptions should be limited,
clearly defined, and should be dealt with through a separate law or through special
provisions in the insolvency law.

The UNCITRAL Guide states that the law should include “all debtors that engage in
economic activities, whether natural or legal persons, including state-owned enterprises” but
not including governmental organizations. The Guide further states that highly regulated
organizations such as banks, insurance companies, utility companies, and stock or
commodity brokers may be exempted from the insolvency law. Such exemption is justified
on the basis of the detailed regulatory legal regimes to which these businesses are often
subjected outside the insolvency context. In case of insolvency of such debtors, their
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regulatory regimes can include insolvency provisions or special rules can be included in the
general insolvency law.

With regard to natural persons, the UNCITRAL Guide states:

“Many States include natural person debtors involved in economic activity
within the scope of their commercial insolvency laws. The experience of other
States suggests that although business activities conducted by natural
persons form part of economic activity, those cases often are best dealt with
under the regime for insolvency of natural persons because ultimately the
proprietor of a personal business will conduct his or her activities through a
structure that does not enjoy any limits on liability, leaving them personally
liable, without limitation, for the debts of the business. These cases also raise
difficult issues of discharge, including the length of time required to expire
before the debtor can be discharged and the obligations that can be
discharged or exempted from discharge. Debts that cannot be discharged
often involve personal matters such as settlements in divorce proceedings or
child support obligations.”

In addition, the UNCITRAL Guide states that the law should take into account the manner in
which economic activity is generally conducted in the country. “In many States, for example,
economic activity is conducted almost exclusively by individuals and to exclude them from
the insolvency law would significantly limit its operation and effectiveness. In others,
insolvency of natural persons engaged in economic activity is specifically addressed by the
personal insolvency law and they are excluded from the commercial insolvency regime.”

Most countries apply Insolvency laws to all types of business entities, including sole-
proprietorships. But banks and insurance companies are usually exempted from the
Insolvency laws and proceedings for insolvent banks and insurance companies are
governed by separate statutes and rules. The UNCITRAL Model Law on Cross-Border
Insolvency, and the European Community Insolvency Regulation exclude banks from their
application. Banks have special treatment for two main reasons. First, the health of the
banking system is of vital importance to each country’s economy particularly to the payments
system. Second, financial problems at one bank may lead to problems at other banks and
precipitate a systemic banking crisis with runs by depositors spreading from bank to bank.
In the case of insurance companies, the main reason for having a separate procedure is to
honor insurance contracts and protect insured individuals and businesses. Thus the
insurance regulator administers the case to ensure continuation of coverage on the same
terms that previously existed between the insurance company and its insured and assume
control of a troubled insurer if necessary and avoid liquidation.

Some countries have provisions for insolvency of individual non-merchants (consumers).

In the U.S., insolvency proceedings for businesses, individuals, municipalities, and state-
owned corporations are governed by the federal Bankruptcy Code and are administered by
special Insolvency courts. However, banks and bank-like entities (credit unions, for
example), both domestic and foreign (if it has a branch or agency in the U.S.), and insurance
companies, both domestic and foreign, are ineligible to proceed under the Bankruptcy Code.
Commercial bank insolvencies are governed by the Federal Deposit Insurance Act and are
administered by the FDIC — they are primarily administrative proceedings with little court
involvement. Insurance company insolvencies are handled under state law.

Bosnia allows insolvency proceedings against the property of a legal entity and the property
of an individual debtor who is a general partner. Cases may be opened against State
Owned Enterprises, but in Republica Srpska (one of the entitites in Bosnia) the state must
approve the opening.
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In Germany, insolvency cases can be commenced against all natural persons and generally
against all legal entities. But government entities are exempt from Insolvency proceedings:
the Federal Republic of Germany itself, its States (Lander) and also corporations under
public law supervised by a German State (Land), if the law of that State exempts such
corporation from insolvency proceedings. All German States have exempted their local
government entities (municipalities and counties) from Insolvency proceedings.

In France, all types of businesses are subject to some type of insolvency proceeding under
the Insolvency Law. This includes incorporated businesses, persons registered as
professionals, farmers, and any other person exercising an independent professional

activity.

In the U.K., all institutions, including businesses, banks, insurance companies, and utilities,
are covered by the Insolvency Code.

Table 5: Debtors and Applicability of Insolvency Proceedings

Country

Business
entities
subject to
Insolvency
Laws

Separate
Laws for
Banks and
Insurance
Companies

Other
entities
subject to
separate
insolvency
laws

Provisions for
consumer
Insolvency?

Jordan

All

Yes

No / however,
Jordan
Securities
Commission
must observe
the liquidation
of financial
services
companies

No

Bosnia

All

Yes

Public entities
except
property of
state and
municipalities,
arms
producers
with Min of
Defense ok.
SOEs in
Republica
Srbska
require Govt.
approval

No

Egypt

All

Not clear from
available laws

Not clear from
available laws

No

France

Yes

Yes, for banks

Not clear from
available laws

Yes

Germany

All

Yes

Governments
and public
corporations if
exempted by
Federal State

Yes
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(“Land”)
Indonesia All No No
Lebanon All No/ however, | N/A No
delinquent
banks are
subject to
special rules
United States Yes Yes Municipalities | Yes

Guidance for Jordan Insolvency Law Revisions

During the roundtables there was consensus that the law should cover all business entities,
including sole-proprietors (merchants), general and limited partnerships, and shareholding
companies. There was also general agreement that banks should continue to be exempt
from the insolvency law and covered by their own procedures. There was some
disagreement about the case of insurance companies, with some participants stating that
their were special circumstances that justified a new law and others stating that there was no
reason for them to have their own law.

We recommend that the law cover all types of companies, except banks and insurance
companies. The reasons for exempting banks and insurance companies are discussed
above in the International Laws and Practices section. The reasons for exempting banks
were also elaborated by the roundtable participants. In the interest of simplicity and to avoid
unintended consequences, all other business entities should be covered by one
consolidated law.

8. What should the criteria be for commencing an Insolvency proceeding?
Current Law and Practice in Jordan

The test for Bankruptcy as specified in Article (316) of the Commercial Codes consists of two
parts:

a. the delinquent debtor must be a merchant, including companies;

b. the merchant stopped paying commercial debts or uses illegitimate means to
support his financial credentials.

It is worth noting that suspending payment of debts in this context means failing to pay due
debts even if the merchant is solvent, or even if his assets exceed his obligations but cannot
dispose of them due to their nature being real property or because such assets are
somehow encumbered. Such meaning excludes the casual failure to pay due to exigent
circumstances, which do not result in impairing the financial status of a merchant

As for the criteria for commencing liquidation procedures under the Companies Law, they
differ according to whether the liquidation is voluntary or forced. The decision to voluntarily
liquidate a company is within the competence of the extraordinary ordinary general assembly
of a company, except for general partnerships. In general partnerships, the decision is taken
by the partners if the Company stopped carrying out its business and the authorized partner
must notify the Controller of that status within 30 days from the date when the company
stopped carrying out its business. The extraordinary general assembly of a Limited Liability
Company or a Private Shareholding Company shall explore the possibility of voluntary
liquidating the company if the losses exceed half of the registered capital, unless they decide
to continue with the operations of the company after rectifying its status. Similarly, the
decision to voluntarily liquidate a Public Limited Company is within the competence of the
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extraordinary general assembly; the reasons for arriving at such a decision include the
expiration of the term of the company, the fulfillment of its objectives, and any other reason
provided for in its Articles and Memorandum of Association. It is worth noting that the
liquidation procedures are supposed to be set out in a special regulation to be issued
pursuant to the provisions of the Companies Law, but to date, no such regulation has been

issued.

As for Forced Liquidation in the case of Partnerships, the Controller shall have the right to
issue a decision to force the liquidation of the Company in the event that it stopped carrying
out its business and failed to rectify its status upon notice from the Controller. As for Limited
Liability Companies and Private Shareholding Companies, it shall be forced to liquidate in
the event that its losses exceeded half of its registered capital and failed to rectify its status
by a proper corporate action. The Controller in such a case shall refer the matter to the
Court® to initiate the liquidation procedures.

The Public Limited Company shall be liquidated, whether under voluntarily or forced
liquidation, upon a Court final decision. The petition to liquidate the Company must be filed
at the Court by either the Controller or the Public Defender; the Company must be liquidated
in the following cases:

if it committed grave violations to the law of its Articles and Memorandum of
Association;

if it failed to perform on its obligations;
if it stopped operating for a full one year without due justification; or

if its losses exceeded 75% of its subscribed capital, unless the General Assembly
decided to increase its capital.

One issue that the Roundtable participants discussed was how to handle insolvent debtors whose
assets and sources of revenue are less than the costs of administering insolvency proceedings. It
is important to wind up the affairs of these debtors and to enable investigations of investigations of
these insolvent companies to ensure that they did not hide assets.

The UNCITRAL Guide states that approaches can include denial of the application or
commencement of the proceedings with other mechanisms for payment of the trustee. Such
mechanisms for payment can include a surcharge on creditors to pay for the administration of
estates, establishing a public office or utilizing an existing office; establishing a fund out of which
the costs may be met; or appointing a listed insolvency professional on the basis of a roster or
rotation system. In the latter mechanism, the insolvency representative will be paid a prescribed
stipend by the State or the costs will be borne directly by the insolvency representative and cross-
subsidized by their clients generally (i.e. trustees fees can be adjusted to take into account unpaid
or underpaid work).

International Laws and Practices

The World Bank Principles state that commencement criteria and presumptions about
insolvency should be clearly defined in the law. The Principles say that the preferred test to
commence an insolvency proceeding is the debtor’s inability to pay debts as they mature.
The test could include the debtor’s assets exceeding the fair market value of its assets. The
UNCITRAL Guide says that the test should be “the debtor is generally unable to pay its
debts as they mature or its liabilities exceed the value of its assets.”

France has different tests for different types of proceedings. A debtor may seek a
Conciliation Procedure when it has established or foreseeable “legal, economic, or financial

8 The Law does not specify the competent court.
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difficulties” or cessation of payments of debt® for 45 days or less. To make this
determination, the judge can obtain information about the debtor from banks and other
financial institutions and may appoint an expert. A debtor may request a Safeguard
Procedure when it “justifies being in difficulties that it is not able to surmount, whose nature
is to cause cessation of payments.” A Judicial Reorganization Procedure may be initiated by
a debtor, the court, creditors, or the public prosecutor, “it being impossible for them to face
up to due debts with their available assets.” A Judicial Liquidation Procedure may be
commenced by a debtor, the court, creditors, or the public prosecutor when the debtor “is in
cessation of payments and whose rescue is manifestly impossible.” In all voluntary
procedures a debtor must initiate the case within 45 days following its cessation of payments
of debt.

In Germany, the test is: debtor is unable to meet its mature obligations to pay, or imminent
liquidity (voluntary case only) or over-indebtedness (company only). In Indonesia the test is
“debtor having two or more creditors and failing to pay at least one debt which has matured
and became payable.”

Table 6: Commencing Insolvency Proceedings

Can initiate Can initiate case Can initiate Specific
case when when not making | case when provisions for
Country debts exceed | payments when potential for pre-Insolvency
assets due (number of future debt workout or
days delinquent) insolvency restructuring
Jordan Yes Yes No Yes
Bosnia No Yes Yes No
Egypt Yes (liquidating | Yes No Yes — composition
companies)
France Yes Yes Yes Yes
Germany No Yes Yes Yes
Indonesia Yes Yes Yes Yes
Lebanon Yes Yes No Yes
United States Yes Yes Yes No

Guidance for Jordan Insolvency Law Revisions

During the roundtables, not all groups expressed opinions regarding when debtors should be
eligible for insolvency proceedings. But those that discussed eligibility in detail pointed out
some important issues. Some participants stated that the test for insolvency (i.e. eligibility
for insolvency proceedings) should include factors beyond the debtor’s failure to make
payments when due. Many participants agreed that in determining whether to accept or
open an insolvency proceeding, the court should consider the reasons for the debtor’s failure
to make payments when due and the circumstances regarding the debtor business. The
commercial lawyers group stated that the inconsistency between the Companies Law and
Commercial Code and the lack of clarity in the law are causing problems. Some judicial

® The Supreme Court of France held in 1998 that cessation of payments only applies to payments that have been demanded by
creditors.
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decisions have ruled that involuntary liquidation is only available when the debtor company
fails to pay debts due to the company’s poor financial status (as opposed to a failure to pay
that is merely one-time or occasional).

We recommend one test for all types and sizes of entities. It shouldn’t be overly complicated
like the current Companies Law tests and could be based on the Commercial Code test of
“the merchant stopped paying commercial debts or uses illegitimate means to support his
financial credentials.” This simple test could be elaborated on to differentiate between
serious financial difficulty and occasional inability to pay, by for example requiring that
payments are more than 30 days past due or more than one creditor has unpaid debts. The
simple test could be used for voluntary insolvency filings with the additional test for
involuntary filings.

9. Who should have standing to file an insolvency case?

Current Law and Practice in Jordan

Under the Commercial Code, the delinquent merchant, whether individual or company, may
initiate Composition proceedings, which may lead to bankruptcy. The debtor may also initiate
bankruptcy proceedings, as may the creditors. In certain circumstances, the Court may
declare bankruptcy on its own initiative.

In the case of voluntary liquidation, the General Assembly takes the decision to commence
the liquidation procedures, except for banks and insurance companies. As for forced
liquidation, the Controller and the Public Defender may approach the Court with a petition to
liquidate the company. Banks and insurance companies may not take a decision to liquidate
the company, and that right is reserved to the Central Bank and the Insurance Commission
respectively.

International Laws and Practices

The World Bank Principles state that both debtors and creditors should be entitled to apply
for insolvency proceedings. The UNCITRAL Recommendations state that the debtor and
any of its creditors should be able to apply for commencement of insolvency proceedings.

In Indonesia a creditor can file if its petition establishes that there is another creditor and a
debt is in default. There are provisions for other parties to file, as set forth in Table 7.

Table 7: Standing to File Insolvency Case

Country Debtor Creditor Court Other
Jordan Yes Yes Yes Public Defender
Controller

Central Bank for Banks

Insurance Commission for
Insurance companies

Bosnia Yes Yes No No

Egypt Yes Yes Yes Public prosecution
France Yes Yes Yes Public Prosecutor
Germany Yes Yes No

Indonesia Yes Yes No Public prosecutors when

protecting “public interest”;
Central Bank for banks;
Capital Market Supervisory
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Board for entities it regulates;
MoF for insurance
companies and certain SOEs

Lebanon Yes Yes Yes N/A

United States Yes Yes No

Guidance for Jordan Insolvency Law Revisions

There was little discussion of this issue during the roundtables. Jordan could base the new
law on the previous law, which allows the debtor, creditor and Companies Controller
Department to file an insolvency case.

PROCEDURES IN THE LAW

10.Should there be an automatic stay against all claims and what
characteristics should it have?

Current Law and Practice in Jordan

Initiating Composition proceedings results in an automatic stay of all claims whether secured
(under general security)or not, as no creditor may initiate any claim against a merchant who
filed for Composition, or execute a deed or a judgment or place a mortgage against the
debtor’s assets. Declaring Bankruptcy also suspends the proceedings in an already filed
claim. However, proceedings for executing a secured debt, as in mortgage are not
suspended, and may be pursued by the creditor himself. A company under voluntary
liquidation may request the court to declare a stay of court proceedings for claims that may
get filed after the liquidation case is filed. In the event of an involuntary liquidation, the court
must stay all claims or proceedings whether brought by or against the company for a period
of three months, unless the liquidator decides otherwise. Further, during an involuntary
liquidation the court must stay all procedural or executory transactions against the company.
The stay is for three months when based on a request of a secured debtor and related to the
security asset.

International Laws and Practices

The World Bank Principles provide for a stay against all actions by creditors and disposition
of the debtor’s assets upon filing of an application. The stay should include secured
creditors to enable higher recovery of assets by sale of the entire business or use of the
assets in a reorganization. But it should be of limited duration and secured creditors should
be entitled to a court order for relief from the stay when their interests are not protected or
the assets are not needed in the insolvency proceeding.

The UNCITRAL Guide states that upon commencement of insolvency proceedings there
should be an automatic stay against all actions of proceedings concerning the debtor’s
assets, including enforcement of security interests or transfer of assets. The Guide provides
for a creditor to obtain relief from the stay in specified circumstances, and a fixed time period
for expiration of the stay against secured creditors. The Guide includes a recommendation
that if they are subject to the stay, secured creditors should be granted protection (cash
payments, additional security interests, or some other means) of the value of its security.
The Guide further provides that the law should specify that during the time between filing an
application for insolvency proceedings and order for commencement of the proceedings the
court may order a stay when necessary to preserve the value of the debtor’s assets or the
interests of creditors.
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In the U.S., the stay is automatic upon filing of an insolvency case, and creditors can be
punished for violation of the stay. Secured creditors must petition the court for relief from the
stay and it will be granted unless it is necessary for reorganization and the creditor is granted
“adequate protection” (payments or other consideration).

In Bosnia, the stay commences upon the court order to open the bankruptcy, but expires
after the preliminary proceeding is finished and the main proceeding commences.” But the
court can order the stay to continue after preliminary proceedings with measures for
protection of secured creditor

There is a stay in Indonesia, commencing with the court order opening the insolvency
proceeding. The stay applies to secured creditors for a period of up to 90 days. During the
stay period the trustee may use the secured creditors’ collateral to continue the business of
the debtor, as long as the secured creditors’ interests are “reasonably protected.” A secured
creditor may file a petition with the trustee to lift or amend the stay to allow them to
repossess the collateral. If that petition is rejected the secured creditor can petition the court
for relief from the stay.

Table 8: Automatic Stay

Stay automatic | Stay after Stay Secured
Countr on filing court order includes creditors can
y opening case | secured obtain relief
creditors from stay
Jordan Yes Yes Yes —only | Secured
general creditors can
securities elect to
pursue
procedures
independently
Bosnia No Yes Yes, during | Not
the necessary —
preliminary | stay expires
proceeding | after
preliminary
proceeding
Egypt No Yes No No
France No Yes Yes Yes
Germany Yes Yes Yes, for six | Yes
months
Indonesia No Yes Yes, for up
to 90 days
Lebanon No Yes Yes — N/A
general
securities

1% The preliminary proceedings describe the period from the date of filing of the bankruptcy petition until the date of opening of
bankruptcy. During this period of time the court evaluates the petition, collects from the petitioner the funds necessary to pay
for the proceedings and appoints a temporary trustee. The trustee determines whether the debtor is insolvent and whether
sufficient funds are available to pay for a full bankruptcy proceeding.
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United States Yes Court Yes Yes
doesn’t order
opening

Guidance for Jordan Insolvency Law Revisions

This appears to be a fairly uncontroversial issue in Jordan. Several roundtable participants
expressed the opinion that there should be an automatic stay of creditors’ action during an
insolvency proceeding and there was no opposition to having a stay. The banks stated that
they should be able to execute on collateral during the insolvency proceeding (in other words
the stay would not apply to collateral rights). But in a reorganization a grace period (in which
a stay applies to such execution on collateral) should be mandated if the property is
necessary for reorganization.

Thus the only issues for the drafters are procedural: should the stay be automatic on filing,
should it apply to secured creditors collateral rights; if it does apply to secured creditors
should they be able to obtain a court order for relief from the stay or should there be a grace
period to allow the trustee to try to reorganize the business or liquidate an ongoing business
or its units?

11.Should creditors vote on liquidation and restructuring/reorganization plans
and other decisions?

Current Law and Practice in Jordan

For Composition to be valid, the majority of the creditors who patrticipated in voting must
approve the composition, where such majority must represent at least 34 the unsecured
debts. The appointment of trustees and the removal of receivers are decided by the judge,
who may decide to remove the receivers upon a complaint filed by the creditors. As for
voluntary liquidation, any arrangement between the liquidator and the creditors shall be
binding on both the creditors and the company if approved by the general assembly of the
company and creditors representing % the debts of the company,

International Laws and Practices

The World Bank Principles state that creditor interests should be protected by enabling them
to monitor and participate in insolvency proceedings. The preferred mechanism is a
creditors committee, which should have its duties, rules, voting, and meetings specified in
the law. The committee should be consulted on key decisions including selection of the
trustee, and should have the right to information from the debtor.

French law provides for creditors’' committees that provide creditors with an active role in the
elaboration of a restructuring plan. There are two committees: one for all creditors and the
other for main suppliers. The creation of such committees is mandatory for large companies
(i.e. companies with at least 150 employees or a turnover of at least €2 million), but is also
available to smaller companies.

The German law provides for a creditors assembly and creditors committee that enable
creditors to oversee all major decisions and acts of the trustee. Some decisions and acts
must be approved or can be challenged by the assembly; and others can be approved or
challenged by the committee. If the debtor's employees are creditors in the insolvency
proceeding the committee must include a representative of the employees and members are
remunerated. The court can dismiss members of the committee for “an important reason.”
Bosnia has a similar system.
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Table 9: Voting
Creditors vote | Creditors vote | Creditors Creditors
Countr on on vote on Committees
reorganization | reorganization | liquidation oversee
vs. liquidation | plans plans trustees
Jordan Yes —voteon | N/A Yes —any Yes —judge
composition arrangement | may appoint
vs. bankruptcy between observers.
liquidator creditors may
and complain
creditors about the
receivers to
the judge
Bosnia Yes Yes Yes Yes
Egypt Yes N/A Not clear Yes
France No Yes No Yes
Germany Yes Yes Yes Yes, but
court
appoints and
can dismiss
trustees or
reverse
decisions
Indonesia Yes - voteon | Yes Yes Yes
reconciliation
or composition
vs. liquidation
Lebanon Yes —voteon | N/A N/A Yes —judge
composition may appoint
vs. bankruptcy observers.
Creditors
may request
the
termination of
the receiver
United States No, but can Yes No No, but have
bring motion powers to
to convert challenge
acts

Guidance for Jordan Insolvency Law Revisions

Several participants, particularly representatives of the banks, believe that creditors should
make major decisions like whether the debtor should be reorganized or liquidated. Some
roundtable participants stated that the courts should have most of the authority to administer
cases and oversee the trustee’s acts and decision.
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We recommend that the drafters give creditors the rights to review all acts of the trustees
and vote on major decisions and actions, including whether to liquidate or reorganize and
voting on a reorganization or liquidation plan. Nonetheless, given the judges’ opinion that
courts have been the most efficient part of the insolvency proceeding, we recommend that
the drafters conduct further investigation and analysis to determine whether the courts can
efficiently and quickly administer all aspects of cases, including overseeing the acts of the
trustee.

12. What methods and procedures should be used to liquidate assets?

Current Law and Practice in Jordan

Under the Commercial Code, if the bankrupt merchant owns property, the declaration of
bankruptcy must be recorded in the Lands Register. The assets of the bankrupt merchant
may be sold through direct sales or in auction through the execution department, based on
the judge’s decision, after addressing the method with the debtor. As for liquidating
companies, the Court may allow the liquidator to sell the assets of the company, whether
being voluntarily liquidated or not, if the Court deems that the sale is in the interest of the
company, the Law does not provide for the method of sale, whether direct sale or through
auctions. The Insurance Commission may sell the assets and liabilities of an insurance
company, under liquidation, to another company or sell the assets in an auction. Similarly,
the Deposit Insurance Company may take similar measures for banks under liquidation.

International Laws and Practices

The UNCITRAL Guide provides that the law should require adequate notice to creditors of
any disposal conducted outside the ordinary course of business and notification of public
auctions to be given in a manner that will ensure notice to interested parties. The law should
specify methods of sale that will maximize the price obtained for assets and permit both
public auctions and private sales.

In Bosnia, the law requires the trustee to liquidate the property in accordance with the
directives of the “assembly of creditors or the creditors’ committee on the conditions and
manner of sale” However, the law requires specific procedures for selling immovable
property, namely the sales procedures under the Law on Enforcement of Judgments.

In France, the court designates a liquidator who must, within one month of his appointment,
provide a report on the debtor’s financial situation. This report is intended to assist the court
in determining whether a simplified liquidation procedure should be commenced. The
simplified liquidation process is intended to accelerate the liquidation of small companies’"
that do not own immovable property. Under the simplified liquidation process the liquidator
conducts private sales of assets during a three month period and assets remaining at the
end of six months are sold at public auction. Liquidation proceedings, including distribution
to creditors, must be completed within one year from opening of the proceedings.

In Indonesia, the trustee begins an inventory of the insolvency estate no later than two days
after his appointment. He then lists the debts, and the public has free access to the
inventory and debts list, while the court sets a deadline for creditors’ claims to be filed. The
trustee verifies or disputes the claims. The court resolves claims disputes. The trustee sells
the assets by public auction or private sale if ordered by the court and distributes the
proceeds to creditors with verified claims in order of priority.

In the United States, the trustee can conduct sales of property by auction or private sale.
Public sales usually are conducted through an auctioneer hired by the trustee. Before

"' 5 employees or less and 750,000 Euros or less in revenue during the six month period prior to the filing of insolvency
proceedings.
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proceeding with a public sale the trustee or debtor-in -possession will first obtain permission
from the court to hire the auctioneer to conduct the sale. Further court approval is usually
not needed once the court approves the method of sale. Private sales normally begin with
the trustee making a decision to sell certain assets to an identified buyer for a certain
purchase price. Then the trustee will send a notice of intent to sell the assets to all creditors
and parties in interest, including those persons and entities that have already expressed an
interest in the assets or otherwise might be interested in them. By rule, creditors and other
parties in interest must be given at least 20 days notice before a sale can be approved,
although the time period may be shortened for cause. Creditors and interested parties may
submit higher bids or objections to the sale.

Table 10: Liquidation Methods and Procedures

Methods of

Can auction

Can auction

Trustee has

; ; - Court
Country sale qne asset at a ong_omg discretion to use conducts
time bu_smes§ or | any method .
units of it
Jordan Auction or Yes subjectto | Yes No — Court Yes —
private sale | the approval decides the Execution
of the court, method. Department
real-property
under
exceptional
circumstance
S
Bosnia Auction or Yes Yes Yes private sale | No —
private sale or auction for trustee
for moveable conducts
moveable property, subject | sale
property; to creditors
auction for agreement. No
immovable — only auction
property. for immovable
property.
Egypt Auctionor | yes Yes —under | Yes —unless No (not
private sale certain appointment clear
circumstanc | letter dictates whether
es method through the
Execution
Dept. or
not)
France Auction, Yes Yes No, court makes | No, but
private sale, determination court
sale of makes
entire decision on
business sale
Germany Not Yes Yes Yes, but No
specified in creditors must
law but consent to
auction or transactions “of
private sale particular
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can be used importance to
the insolvency
proceedings”
Indonesia | Auction or No Yes Yes, with court No
private sale order
Lebanon Auction or Yes subjectto | Yes No — Court Yes —
private sale | the approval decides the Execution
of the court, method either Department
real-estate through private
under sale or auction.
exceptional
circumstance
S.
United Auction or
States private sale

Guidance for Jordan Insolvency Law Revisions

This issue was not discussed in detail during the roundtable meetings. But many
participants agreed that all procedures need to be faster and more efficient in the new
insolvency law. We recommend that the drafters give the trustee flexibility in terms of
methods of sale, with creditors (through a creditors committee) given a mechanism to
develop, approve or oppose liquidation plans.

13.What procedures should be used to combat various types of fraud in
insolvency proceedings?

This section discusses the effect of fraudulent acts of the debtor, creditors, and others that
affect the insolvency estate, whether intentional or negligent. This section also discusses
preference, which could be intentional, negligent or in good faith. There are various types of
fraud and preferences in insolvency cases and various degrees of culpability. Thus, they
need to be handled differently. In general the types of fraud and preferences include:

e Fraudulent conveyances by the debtor — transfers made to put assets out of the
reach of creditors

e Fraudulent claims by creditors — claims not supported by consideration or evidence

e Preferential transfers of assets before the insolvency proceeding — transfers that
provide benefits to certain creditors while the debtor was insolvent or shortly before
an insolvency proceeding

Current Law and Practice in Jordan

Under the Commercial Code, once the delinquent merchant has filed for Composition, the
Court must engage the Public Prosecution to verify that the filing is not fraudulent. In
Bankruptcy proceedings, if the receiver or any creditor, or the Public Prosecution claimed
fraudulent bankruptcy, the matter shall be referred to the Criminal Court. Typically, under
Jordanian Law, a judgment in a criminal case is used as evidence to assert a civil claim and
the civil claim will be put on hold pending the outcome of the criminal proceedings.
Moreover, under Jordanian Law, both fraudulent bankruptcy and negligent bankruptcy are
considered economic crimes and are subject to penalties under the Penal Code. Such
penalties are extended to the officers of a company, if they were engaged in the fraudulent
bankruptcy or their actions led to negligent bankruptcy.
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International Laws and Practices

The World Bank Principles state that certain transactions by the debtor should be void or
voidable: post-filing transactions that are not in the ordinary course of business or approved
by the court; pre-filing transactions that were fraudulent or preferential (e.g. to related
parties), transfers made when the business was insolvent or rendered it insolvent; transfers
within a short period prior to filing unless they are proven to be non-fraudulent or preferential.

The UNCITRAL Guide states that the insolvency law should permit the imposition of
sanctions for the debtor’s failure to comply with its obligations under the law. The Guide also
recommends provisions to avoid transactions involving the debtor or assets of the estate that
either reduce the value of the estate or cause creditors to be treated unfairly. These include:
transactions to put assets out of reach of creditors; transfers that were a gift or for less than
adequate value that occurred when the debtor was insolvent or resulted in insolvency; or
transactions where the creditor received more than its pro rata share while the debtor was
insolvent. The law should provide that such transactions entered into within a specified
“suspect period” before the insolvency proceeding are avoided unless specified defenses
are proven (e.g. the transaction was in the ordinary course of business). The proceedings
should be part of the bankruptcy proceeding and costs of conducting avoidance proceedings
should be an administrative expenses.

In Bosnia, the trustee can avoid transactions providing payment or granting security to a
creditor if they are: 1) made within six months before the petition for insolvency is filed if the
debtor was insolvent and the creditor was aware or grossly negligent in being unaware; 2)
made after the petition was filed and the creditor was aware of the debtor’s insolvency or
grossly negligent in being unaware; 3) made within one month prior to the insolvency case
petition if it was not made in the ordinary course of business; 4) made within three months
prior to the insolvency case if the debtor was insolvent; 5) made within four years prior to the
insolvency case if there was inadequate consideration for the transaction; 6) made within
five years prior to the insolvency case with intent to harm a creditor; or 7) transactions before
the insolvency case opening that “undermine the equitable satisfaction of creditors” or prefer
certain creditors.

In France, the insolvency case judge can order the “personal bankruptcy” of persons
engaging in certain wrongful acts relating to the insolvency, including directors, managers
and third parties. The wrongful acts include “trading at a deficit in an abusive manner,”
diverting assets or fraudulently increasing debts, carrying out business activities in violation
of law, payments to creditors that prejudice the rights of other creditors, and improper
accounting practices. Instead of personal bankruptcy, a court may order that the individual
is prohibited from being involved in the direction, management, administration or control of
any business. Personal bankruptcy or the prohibition will be for a period of up to 15 years as
determined by the court. Managers of legal entities can be held liable for debts of the entity
if they undertake certain specified wrongful acts.

Indonesia provides for annulment of pre-insolvency proceeding transfers by the debtor in the
event that the debtor and transferee realized or should have realized that the transfer would
adversely affect creditors. The debtor is presumed to have known that a gift would damage
creditors if it is made within one year prior to the insolvency proceeding. Demand for
payment from transferees is made by the insolvency trustee, but if payment is refused, it
appears that the trustee must file a separate lawsuit. The Indonesian insolvency law also
provides for incarceration of a debtor who hides assets, fails to provide information to the
trustee, or fails to appear at the hearing to verify debts and claims.

The U.S. provides for specific procedures to avoid fraudulent conveyances and preferential
transfers. The law provides authority and procedures for trustees or debtors in possession
to recover the transferred funds, property or proceeds. Claims can be investigated by the
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trustee or other creditors and both can take action to reject fraudulent or false claims. All of
these actions can be taken within the insolvency proceeding and the trustee has authority to
pursue legal actions in other courts when necessary.

Table 11: Actions Regarding Fraud

Refer fraud cases
to prosecutor

Can adjudicate
some types of

All fraud claims by
the insolvency

Country fraud within estate require a
insolvency case separate civil case
Jordan Yes No —refer to No
criminal court
Bosnia No Yes — can avoid No
preferences
Egypt Yes No No
France Yes, criminal Yes No
bankruptcy
prosecuted in
criminal court
Germany Yes, when Yes — can recover | No
criminal fraud preferences and
fraudulent
transfers
Indonesia Yes No Yes
Lebanon Yes No —refer to No
criminal court
United States Yes, when Yes No

criminal fraud

Guidance for Jordan Insolvency Law Revisions

During the roundtables, many participants expressed concern about fraud by the debtor
before or during the proceedings. Fraud was discussed in the context of punishing the
debtor (including taking away political rights) as summarized above in section 6. In addition,
participants expressed concerns about various fraudulent practices, including: conspiracies
between business owners and employees to falsify employment contracts to maximize
priority wage claims; and false alimony claims. The former could be remedied by providing
the trustee with the authority to investigate the legitimacy of wage claims by checking on
payment of social security taxes. The commercial lawyers group recommended that the new
law include provisions dealing with fraudulent liquidation.

We recommend that the drafters provide courts and trustees with the power to recover
property and funds owed to the insolvency estate because of the various acts and transfers
discussed in this section. These provisions should allow the court and trustees to proceed
within the insolvency case rather than having to file separate actions that could slow
administration of the insolvency case. A procedure within the insolvency case might not be
possible when criminal fraud is involved, but should be possible for other cases such as

preferential transfers.
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IMPLEMENTING AND SUPPORTING INSTITUTIONS

14.How much of the decision making and administration should be done by
courts versus administrators (receivers, liquidators, trustees) and parties?

Current Law and Practice in Jordan

In Composition, the Court oversees and administers the proceedings. Whereas, in
Bankruptcy, the receiver(s), who are appointed by the Court administer the bankruptcy
estate, and the judge may appoint observers from among the creditors. The appointed judge
observes the proceedings and the Court decides all disputes resulting in relation with the
administration of the bankrupt estate. In liquidation cases, once the liquidation decision is
issued by the Court, the liquidator administers the proceedings, and disputes arising in
connection with liquidation are decided by the Court. While liquidating a bank, the liquidator
must provide the Central Bank with periodic monthly reports regarding the progress of
liquidation.

International Laws and Practices

The World Bank Principles say that “insolvency proceedings should be overseen and
impartially disposed of by an independent court and assigned, where practical, to judges
with specialized insolvency expertise.” The court should also have powers to efficiently
render decisions without assuming a governance or management role for the debtor, which
should go to the trustee or debtor. It is important to have adequate and objective criteria for
judicial selection and appointment, adequate judicial training, and procedures to ensure
judicial performance.

The UNCITRAL Guide states that the law should facilitate the active participation of creditors
through a creditors committee, a special representative, or other mechanism. The law
should specify the issues that creditors should vote on (which should include approval of a
reorganization plan), and establish voting eligibility and procedures.

The largest European economies have fairly diverse approaches to oversight of insolvency
cases. French bankruptcy courts are given control of the bankruptcy process and are not
mandated to sell the assets to the highest bidder. Creditors merely provide advice, and their
approval is not required by the court in selecting a reorganization plan. The UK has court-
administered bankruptcy procedures, but secured creditors can veto them and enforce the
default provisions as specified in the debt contract. In the UK’s principal bankruptcy
procedure used for small firms, administrative receivership, secured lenders have full
discretion to foreclose on their collateral whenever they wish, with little interference by the
courts. In Germany, creditors vote on most important decisions, but the court oversees
trustees and makes many of the ultimate decisions.

In the United States, a creditors committee is appointed by the U.S. trustee in reorganization
cases. It normally consists of unsecured creditors who hold the seven largest unsecured
claims against the debtor. Among other things, the committee: consults with the debtor in
possession or trustee on administration of the case; investigates the debtor's conduct and
operation of the business; and participates in formulating a plan. A creditors' committee may
with the court's approval, hire an attorney or other professionals to assist in the performance
of the committee's duties.

In Bosnia, creditors control the proceedings by voting on all major issues. The bankruptcy
trustee administers the case under the direction of the creditors. The bankruptcy judge
primarily serves as a neutral arbiter, settling questions that arise. Creditors are organized in
an assembly in which they collectively decide the debtor’s fate (liquidation or reorganization)
and approves major decisions in administering the debtor, if such power has not been
delegated to the creditors’ committee. Due to its large size and somewhat complex voting
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procedures, the creditors’ assembly may not be the most efficient body for guiding the
actions of the trustee. To solve this potential problem, the law allows the creditors’ assembly
to establish a creditors’ committee to fulfill many of its functions. In order to ensure a
diversity of views on the committee, the law dictates the composition of the committee,
requiring at least one secured creditor, one worker (or former worker) and one creditor with a
smaller claim, to sit on the committee.

In Indonesia, the trustee administers the estate, and only needs approval obtaining a
secured loan. There are creditors meetings, including a first meeting to be held within 30
days of the court’s decision on insolvency. But the creditors’ powers are unclear, except that
they form a creditors committee based on the majority vote of creditors and it has the right to
inspect books and documents, and to advise the trustee on lawsuits.

Table 12: Case Administration

Court
administers all

Administrator
administers all aspects

Is there a creditors
committee? What

Country aspects of case | of case but court hears | are the creditors
and resolves all | disputes committee’s
disputes powers?

Jordan No — receiver Yes , but certain Yes — they can
administers the | decisions by receivers | approve the
bankrupt estate | and liquidators must composition
and liquidator be approved by the proposal, request to
conducts the court appoint observers,
liquidation challenge the
procedures. actions or receivers

and liquidators

Bosnia No Yes Yes — the creditors

assembly appoints a
creditors committee
and creditors vote
on all major
decisions

Egypt No —receiver | Yes, but certain Yes —they can
administers the | decisions by receivers | approve the
bankrupt estate | and liquidators must composition
and liquidator be approved by the proposal, request to
conducts the court appoint observers,
liquidation challenge the
procedures. actions or receivers

and liquidators

France No No Yes — voting on

reorganization plans
and some oversight
of trustee

Germany Yes Yes Yes — creditors vote

on all major
decisions through a
creditors assembly
and creditors
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committee
Indonesia No Yes, but certain Yes. Inspecting
trustees decisions documents and
must be approved by | advising the trustee
the court on lawsuits.
Lebanon No Yes, but certain Yes —they can
decisions by receivers | approve the
and liquidators must composition
be approved by the proposal, request to
court appoint observers,
challenge the
actions or receivers
and liquidators
United States No Yes Yes — investigates
the debtor and
participates in
development of
reorganization plan

Guidance for Jordan Insolvency Law Revisions

As discussed above in section 11, there was not a consensus on the extent of the court’s
role. There did appear to be agreement that trustees should have a big role in
administration of the insolvency estate, and some participants urged that trustees be given
authority to be flexible in making decisions in administering the estate. Some participants
suggested that a special body be created for administration of cases, or that cases involving
companies could be administered through the CCD.

15. What institutions will be needed to support the insolvency law?

Current Law and Practice in Jordan

Currently, the Court is the major institution that administers the Bankruptcy proceedings. The
system requires the existence of liquidators and receivers, who must be knowledgeable with
these kind of proceedings, and with the specific business of the bankrupt business, or the
operation of the company under liquidation. The Banking Law assigns the Deposit Insurance
Corporation (DIC) as the sole liquidator for Banks, as the Insurance Commission is
considered the only liquidator for Insurance Companies pursuant to the provisions of the
Insurance Regulatory Act.

International Laws and Practices

The World Bank Principles and UNCITRAL Guide provide for appointment of insolvency
trustees.

All surveyed countries have trustees, though there are varying approaches on the relative
powers of administration and oversight given to trustees, creditors and courts. Some
countries require trustees to be licensed, e.g. Bosnia, while others rely on judges or creditors
to determine whether trustees are sufficiently competent and trustworthy. More advanced
economies have spawned industries that support insolvency cases, including specialized
financial analysts and advisors, liquidators and auctioneers, lenders specializing in lending to
companies in reorganization, buyers of distressed companies and assets, and appraisers of
distressed assets.
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Guidance for Jordan Insolvency Law Revisions

Roundtable participants appeared to be of the opinion that Jordan has the capacity to
develop the necessary institutions to support efficient liquidation and reorganization.
However, professional trustees will be needed and judges, trustees, and creditors will need
further training. Specific issues like licensing of trustees were not discussed. Some
participants mentioned the need to educate creditors and the public on insolvency.

As trustees will be one of the keys to efficient insolvency proceedings, we recommend that
the working group analyze potential demand for trustees and consider methods to ensure
that they are competent and trustworthy. This could include licensing, testing, and training
and education requirements, as well as supervision by courts, a supervisory agency, or a
professional association.

16.Should Jordan have specialized insolvency courts/divisions, commercial
courts/divisions, or specialized judges?

Current Law and Practice in Jordan

Currently, there are no specialized courts in Jordan. The competent court for Bankruptcy
proceedings and liquidation proceedings is the Court of First Instance in the place of
domicile/business of the merchant/company. The Ministry of Justice is devising a plan for
creating specialized chambers for certain matters, including Bankruptcy.

International Laws and Practices

German insolvency cases are administered in general Local Courts. A body elected by the
judges in each court called a “Prasidium” determines which judges will hear insolvency
cases. Insolvency judges must have at least one year of experience and most of the judges
assigned to hear Insolvency cases have several years of experience with general civil and
criminal cases. Judges who are newly being assigned to Insolvency matters will usually
attend an introductory seminar for a week at the German Judges Academy.

The United States has specialized federal bankruptcy courts, with judges appointed by the
U.S. Court of Appeals. They are usually appointed after a career as an insolvency lawyer.

Bosnia has commercial courts, and in most courts one of the judges is assigned all
insolvency cases (and some courts only have one judge).

Table 13: Insolvency Court Specialization

Specialized Specialized Specialized
Country insolvency courts | commercial judges
courts

Jordan No No Yes - to some
extent

Bosnia No Yes Yes — but not
officially

Egypt No Specialized Yes —serve as

circuits within such for a period
the jurisdiction | of time

of every court of
first instance

France No Yes Yes — pursuant to
a decree of the
Council of State
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Germany No No Some

Indonesia No Yes
Lebanon No Yes Yes — specialized
chambers
United States Yes Some Yes, bankruptcy
specialized judges are

courts including | appointed to 14
bankruptcy and | year terms by
tax U.S. Court of
Appeals

Guidance for Jordan Insolvency Law Revisions

There was consensus among roundtable participants that Jordan should have specialized
insolvency judges. Judges explained that the Judicial Council and Ministry of Justice are
establishing specialized commercial and civil chambers within the courts.

17.How should trustees/receivers be appointed and supervised?
Current Law and Practice in Jordan

Under the Commercial Code, the Court appoints the receiver in the same order declaring
bankruptcy, while in forced liquidation procedures the Court appoints the liquidator in an
order prior to placing the company under liquidation. With regard to banks, the Central Bank
appoints the liquidator, and the Board of the Insurance Commission appoints the liquidator
for insurance companies.

International Laws and Practices

The UNCITRAL Guide sets forth several recommendations for legislative provisions relating
to trustees, including qualification, conflicts of interest, appointment, remuneration, and
duties and functions. Approaches to appointment can include appointment by the court, by
an independent appointing authority, on the basis of a recommendation by creditors or the
creditors committee, by the debtor, or by the operation of insolvency law where the
insolvency representative is a government or administrative agency or official. Another part
of the Guide implies that another approach is random appointment from a panel.

The World Bank Principles state that insolvency representatives should be held to director
and officer standards of accountability and should be subject to removal for incompetence,
negligence, fraud, or other misconduct.

In Indonesia, the trustee is proposed to the court by the debtor or creditor who files the
petition for bankruptcy. The trustee must have no conflict of interest with the debtor or
creditor, and cannot handle more than three insolvency cases. The trustee submits a report
concerning the estate and the trustee’s actions every three months. The report is available
to the public.

In Germany, the law states that “the insolvency court shall designate an independent
individual suited to the case at hand, particularly experienced in business affairs and
independent of the creditors and of the debtor as insolvency administrator.” But “during the
first meeting of creditors subsequent to the designation of the insolvency administrator the
creditors may elect a different person to replace him.”

In the United States, the trustee is appointed by the regional office of the United States
Trustee. After bankruptcy papers are filed, the debtor gets a notice of appointment of trustee
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from the court. The trustee is randomly chosen by the regional United States Trustee, so that
the debtor or a bankruptcy attorney cannot pick specific trustees, and so that trustees will
have a chance of getting a case with considerable assets, since a good part of the trustee's
pay is based on a commission of the debtor's assets that can be sold in a Chapter 7
(liquidation) case, or a percentage of the payments made in a Chapter 13 (consumer debt
restructuring) case.

Information on trustees’ fees for various countries is attached as Appendix 4.

Table 14: Trustees/Receivers/Liquidators

C_ourt’s_ sol_e Credi_tors Court ) Creditors
Country discretion in appoint supervises | o o vise
appointment P
Jordan Yes —except | No Yes Yes
for banks and
insurance
companies,
and voluntary
liquidation for
other
companies
Bosnia Yes No Yes, along | Yes, along
with the with the court
creditors
Egypt Yes No Yes Yes
France Yes No Yes Yes
Germany Yes, but Yes No, but
creditors can creditors vote
elect a on major
replacement decisions
Indonesia No Yes —
petitioner
proposes to
court
Lebanon Yes No Yes Yes
United States No - appointed | No
by regional
office of the
United States
Trustee

Guidance for Jordan Insolvency Law Revisions

This issue was not discussed in detail during the roundtable meetings. We recommend that
trustees be chosen randomly or chosen by judges with creditors having the ability to object
to the choice. As stated in section 15 above, we recommend that the working group
consider methods to ensure that trustees are competent and trustworthy. This could include
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licensing, testing, and training and education requirements, as well as supervision by courts,
a supervisory agency, or a professional association.
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APPENDIX 1

MINUTES OF ROUNDTABLES, JUNE 2008

First Roundtable - Government

Kempinski Hotel - Amman

7/6/2008

Banks and Insurance Companies

The Central Bank representative emphasized
the exclusion of Banks from any amendments
that will occur in relation to bankruptcy laws or in
proposing a new law relating to Bankruptcy,
considering that the liquidation of banks is
regulated under the Banking Law and the
Deposit Insurance Corporation (DIC) s
entrusted with the liquidation. However, the
Representative encouraged the effort to enact a
unified Bankruptcy Law, excluding Banks.

The same position was adopted by the
insurance companies, through the
representatives of the Insurance Commission.
The representatives of the DIC upheld the
position of the Central Bank Representative. All
three entities highlighted the insurance and
banking procedures, which totally differ from any
other company, as banks and insurance
companies are not governed by the companies
law pre or during liquidation, therefore, any
unified law with regard to Bankruptcy will only
lead to unnecessary legal complications.
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CCD Representative

The Representative of the Companies Controller
Directorate mentioned that the CCD has
established a unit for stumbling companies to be
reorganized from administrative, financial and
legal aspects.

This unit consists of legal and administrative
personnel. Considering that the companies are
required to submit annual financial statements
and administrative resolutions, the CCD
monitors and evaluates their performance, and
in case any indicators for financial or
administrative stumbling are detected, the file
gets referred to this unit to take appropriate
procedures, such as removing the current
management and having the company
administered by a special committee until its
performance becomes better, at which point, a
new management may be elected, as happened
in the case of Amman Surgical Hospital.

The Ministry of Industry & Trade (MIT) is working
on establishing a consultation regulation with the
concerned entities and then what results shall be
submitted to the Prime Ministry. This step shall
be an integral part of the administrative structure
of the ministry. In other words whenever the MIT
intends to regulate any general policy that might
affect any private or public entity then a
consultation session shall be held in this regard
with the concerned parties (similar to this
session).

General Discussion

e The concept of Bankruptcy

The participants stated that it would be better not
to refer to bankruptcy in its broader sense, which
includes individual merchants, companies, and
the insolvency of natural persons, as it would be
better to keep a separate legislation for civil
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insolvency.

e Definition of Bankruptcy

As for the definition of bankruptcy, the
participants pointed out that the fact that the
merchant stopped to pay shall not be the only
reason for declaring the bankruptcy and there
shall be prior remedies, including precautionary
measures and understanding the reasons for
stopping the payments, the circumstances that
surround such a case, efc...

e The concept of “Reorganization”

- Reorganizing the debts; a loan for 15 years,
5% interest may be altered into a 20 years
loan, 4.5% interest instead.

- Financial reorganization through obtaining
new loans to cover the old ones in new and
better conditions for the new loans.

- Spin offs or demerging parts of the business.

- reorganizing the administration.

- introducing new partners

- converting employee debts into shares in the
company.

e Is there a need for a new legislation?

- There is a need for a modern law that follows

the developments, rather than simply
amending existing laws.
- Consider the characteristics of each

company and its business.

- aclear reference for investors

- The proposed companies' law enabled the
transfer of a stumbled company to another or
its merger.

¢ Reasons for enacting the law

1. guaranteeing the equitable distribution of
proceeds for debtors, especially after
decreasing the minimum capital of the limited
liability company to be JD 1000.

2. Maintain the employees' jobs

3. Maintain the company's business.
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e How important is it to protect the
creditors versus protecting and
sustaining the business?

Courts shall be given a discretionary authority to
balance the facts for each case separately and
decide which side is more important to be
protected.

Or the creditors shall decide the feasibility of
keeping the company's business after submitting
an economical feasibility study, pointing out the
company's problems and suggested remedies.

e Political rights:

The participants agreed that merchants found
guilty with fraudulent or negligent bankruptcy
shall be deprived from their political rights.
Whereas a bankrupt merchant for other reasons
shall not be deprived of such rights or at least
minimize the period for reclamation, as in
neighboring countries to be three instead of ten
years as the case is in Jordan. Another indirect
punishment was referred to, which may limit the
bankrupt merchant from pursuing any financial
procedure or obtaining future loans but this is
not an additional bankruptcy punishment, it is
simply a procedural process that may affect the
bankrupt merchant in his future transactions. A
temporary law was legislated entitled the “Law of
Credit Information” upon which a company or
more shall be registered by the Central Bank to
investigate and collect information of the
concerned person. These companies shall be
entitled to sell such information to any entity
upon the approval of the concerned person. Up
until this point, no company was licensed and
after submitting the temporary law to the
members of the parliament it was suspended
until some amendments are introduced to issue
a valid law. One of these amendments is that the
licensing shall be granted for only one company
to handle the collection of information.
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The Hypothetical Case

Options if the merchant was a limited liability
company:

- Capitalize the debts.

- Reorganizing the debts.

- Reorganize the loans upon the feasibility
study.

- Increase the capital (by the same partners or
after introducing new ones)

Statistics

since 1964 till now according to the information
that were supplied to the CCD by the competent
courts with regard to bankrupt companies:

The number of cancelled companies; voluntary
or forced liquidation:

- Foreign-non operating company 38
- partnership companies 25.000

- limited liability companies 967

- common investment company 2

- not for profit companies 4

- civil companies 11

- Private Shareholding Company 1

- Public Limited Company 42

- Exempt Company 32

the number of companies that has been
declared bankrupt:

- partnership companies 6
- limited partnership company 1
- limited liability company 2
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Second Roundtable — Business Associations

Kempinski Hotel —

Amman

9/6/2008

* General discussion:

One of the participants spoke of their actual
experience in voluntary liquidation, which started
in February, 2008 and is still ongoing till this day.

The participant highlighted the following issues:

1. The absence of a unified law that contains all
the procedures related to liquidation.

2. The burden placed on the company to
approach more than one competent
authority.

3. No fixed timeframe for the whole procedure.

4. Lack of awareness and the absence of
special and facilitated handling that differs
from the ordinary procedures (give such
cases priority at the other government
departments.

5. The CCD does not provide any illustration,
details or required documents for the
liquidation process.

6. Procedural complications and delay in the
Income Tax Department and the Social
Security Corporation.

Response by the Representative of the
Companies' Control Directorate (CCD):

The Representative noted that it is the duty of
the liquidator who is appointed by the company
to handle all the issued mentioned above. It is
assumed that such liquidated is a specialized
person or a lawyer, who is familiar with the
required procedures of the voluntary liquidation
mentioned in the general terms within the
companies' law provisions.
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He also pointed out that detailed brochures are
always available at the Companies' Control
Department upon the request. He also
mentioned that the period required for a
voluntary liquidation typically, should not exceed
two months if the concerned company has duly
filed balance sheets and records, in absence of
other disputes. He also noted the importance of
the Companies' National ID and its role in
facilitating procedures in the governmental
authorities.

* Reorganization process:

The participants encouraged the idea of
reorganizing stumbling companies to promote
investment in Jordan and to support small
businesses. Agreeing that this is the right policy
which shall be adopted by Jordan instead of
suspending the business as a result of the
accumulation of the Companies' debts if
indicators for future success were detected.

The participants noted the importance of
conducting a study to identify the reasons that
led to the companies' financial or administrative
stumbling in order to avoid such stumbling in the
future.

As for the capability of the Jordanian business
community to foster the reorganization process,
it was agreed that Jordan enjoys the availability
of a very well qualified financial, administrative
and legal experts and consultants.

Recommendations concerning the
Reorganization in Jordan:

1. Devising a cooperation strategy between the
public and private sector to launch a
common unit or body that carry out the
reorganizing process.

2. Differentiating between small and large
business in terms of the procedures required
for Reorganization.

3. Minimizing the number of required courts'
hearings (simplified procedures)

4. Taking into consideration the company's

USAID Jordan Economic development Program

S Yy dsa¥l Ga Bae Sl Gl jae Jadiag
Laal ) 3okl 23 LS aSlaal) b Ly Adleie Al e 35
Adlaiall COlabaall Jagasi (3 o s0s sliiall kgl K8
i all dalS gl A< Ll

Al sae)  w

OV 8 leiny) auaniil AlSel) sale) 3 SEy ) saal) oL
dapmaall Aubed) 4 o3 o V515 3 pmeall Ll sl
Jue) Gla) Ge Tlase 0 B Ll ol
e J8 @l pdise Caas 13 S, e (gl oS 55 el
aiall (8 A8 LAl #la Al

& il ileal) Glaal A )y Gisa s ) BLAY) i LS
s il Ll Bl Al Aol Bals e SN 220
Lliine Lgiat g

a8 Al sale) e oY) 8 cleUadll 5 a8 (3lady Lo Ll
Oanadiall (e dglle LSy aiat g, Y1 o Sle glaal) o
Pl e G )l oy sl 5 G oY) 5 Gl G Ll
Sled i i

(oY) 8 A salely BlaT Cilpa 58

GsSEl palally dlal) pUREl (s La (5l Adad Gupls 1
Al sale ) Gllany WLl @l jisie Slea gl 2

Aliy o, Sl b el Y 8 dEal 2
exall A gid) 5 5yl

Sl Gl ae Qi3

ASal JlaeY g0 Al jo e daiey) 4

o) (4 paall 8 A LAN Ga il ellae] 5
S ) Aaheadll 5 A

Lol AdlSa 55 Y S dleall 38 ac2 6

Al sale) Adee o el A5 ye cladla sllae) 7



feasibility study.

5. Giving the creditors the option to decide
whether to Reorganize or liquidate the
business.

6. Supporting this process as not to be
financially costly.

7. Providing the administrators with flexible
authorities.

Political rights:

The participants agreed that the merchants
found gquilty with fraudulent or negligent
bankruptcy shall be deprived from their political
rights. Whereas a bankrupt merchant for other
reasons shall not be deprived of such rights or at
least minimize the period for reclamation, as in
neighboring countries to be three instead of ten
years as the case is in Jordan

= Reasons for enacting the law:

1. Social considerations; preserving jobs

2. Reorganize the Company's business in order
to keep its business upon its feasibility study.

= General recommendations:

1. Linking the Department of Income Tax and
the Social Security Corporation with the
Companies' Control Department, to facilitate
the Companies' procedures.

2. Coordinating the efforts of the trade chamber
and the Companies' Control Department.

3. Raising awareness among merchants and
companies of the characteristics and
importance of capital companies versus
persons companies and individual merchant.

4. Conducting a study on the companies'
liquidation or bankruptcy causes and come
up with remedies necessary to avoid them in
the future.

5. Clarifying the role of the Public Prosecution
with regard to the bankruptcy and liquidation
process.

6. convincing banks, through providing them
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with certain safeguards to move away from
the practice of requesting personal
guarantees from the company’s officers for
the company’s debts.

Third Roundtable — Banks Association

Banks Association — Amman

11/6/2008

= The priority for Secured Creditors in the
Liquidation and Bankruptcy Proceedings:

The participants discussed the priorities of the
secured debts with respect to the Companies
pointing out that the Commercial Code grants
the secured creditor the right to execute directly
independently from the receiver unlike the case
of liquidation where the secured creditor shall
adhere to the provision of the Companies' Law,
which distributes the priorities as follows:

1. Amounts due to the Company employees.
Amounts due to the Public Treasury and the
municipalities.

3. Rents due to the owner of any real estate
leased to the Company.

4. Other amounts due in accordance with the
order of their priority in accordance with the
Laws in force.

And as such, the status of the secured creditor
in the case of the bankrupt merchant is much
better than their status in case of the liquidation
of the company.

Particularly that debtors may intentionally not
submit duly file their financial statements to the
CCD or not elect a new board of directors to be
forced into liquidation. Or in many cases, decide
to voluntarily liquidate the company.
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Furthermore liquidators exploit the liquidation
process and extend it to increase the period in
which they receive remunerations for carrying
out the liquidation of the company.

» Banks lending policies:

1. false labor contracts:

Conspiring between the business owner and
the employees, whereby the business owners
submit false employment contracts, which enjoy
the priority that over secured debts to escape
from paying the banks' debts discourages the
banks from lending without having a mortgage
for property that is significantly higher in value
from the debt. Also, alimony claims may
sometimes be falsified.

2. Loans' collaterals (property and personal
guarantees).

The banks representatives agreed that banks
prefer having a guarantee in the form of real
property, which that is owned by a natural
person (shareholder or an officer of the
company) rather than a guarantee that is owned
by the company in addition to the preference of
personal guarantee.

Therefore the banks have conservative policies
in granting loans to SME’s and young
entrepreneurs, due to the high risk involved.
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Banks conduct their own due diligence in
assessing the value of the piece of property
being offered as a security for a certain debt to
make sue that it is equal or higher of the loan's
value. And the trend now is not to grant a loan
which its guaranteed is a common owned (joint
titte) property consequent to the legal
complications resulting thereof.

The difficulty of determining the amounts due to
the treasury, is another issue in question, such
as municipality fees, sales tax, income tax,
etc... particularly, that no transfer may be done
before the payment of all such dues, which
surprisingly may exceed the secured debt.

3. Mortgage by possession.

As for the possibility of granting loans
guaranteed by movable property, the
participants were of the view that it is not
practical to extend loans guaranteed by such
property. According to the civil law the mortgage
by possession is "the detention of property in
the possession of the creditor or a competent
person as security for a right which can be
totally or partially levied from him with priority
over the remaining creditors". This seizure of
the immovable property makes it very hard for a
company to operate and carry out its business.

Consequently this type of mortgage is rarely
used by debtor or creditors. Although in practice
and in a way to avoid this legislative
shortcoming, a mortgage by possession
agreement is entered into by the two parties
and documented at the Notary Public,
simultaneously, a lending agreement is
executed, where the debtor may continue to
use the mortgaged property.

5. the Netting :

The participants inquired about the “best
practices” regarding the possibility of
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implementing the “Netting" in banks where the
bank as a creditor is given the right to confiscate
and place its authority over the stumbled
company's accounts. (set-off)

= Reasons for enacting the law:

The participants encouraged the idea of
enacting a unified law which regulates the issues
in relation to Bankruptcy in its wide concept.

* Reorganization:

A participant demonstrated that granting a
stumbling company a grace period during its
reorganization is one of the best measures that
may prove useful to both the company and the
creditors  alike. Emphasizing that the
reorganization decision shall be based on a
feasibility study and the capability of the
company to undertake its business.

= Political rights :

The participants agreed that the depriving a
merchant from his/her political rights is not such
a deterrent penalty due to the lack of awareness
of the importance of enjoying political rights and
participating in the civic community.

Furthermore, such penalty may prove effective
for political figures, not merchants whom
economic rights outweigh such political
considerations.

However, participants agreed that only the
merchants found gquilty with fraudulent or
negligent bankruptcy shall be deprived from their
political rights

= General recommendations :

1. Establishing a central registry for
mortgaging movable property (mortgage by
possession), which may be placed at the
Ministry of Industry and Trade or at the
Chambers, provided that all registries are
linked to avoid multiple mortgages on the
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same item of property.

Finding a middle ground between the
French System that gives highest priority to
the workers and the US system, which
favors the secured creditor, through working
a formula or capping such rights.

Providing for the option of reorganization for
stumbling companies if the indicators of
success were detected.

Investigating and verifying the legitimacy of
the laborers' claims submitted during the
liquidation process through different ways:
the social security's subscription, the
payment of social security's fees. Taking
into consideration that companies with less
than 5 employees are not legally bound to
subscribe in the Social Security Corporation.

If Reorganization system was adopted then
modifications to the Central Bank
regulations shall take place. Especially that
the said regulations oblige banks to flag
delinquent accounts after three months of
default and consequently certain procedures
shall take place in this regard.

Clarifying the stay procedures under forced
liquidation in the companies' law, as the
mechanism is not clear.

The stay procedures in reorganization
should not extend to property placed as a
security if it was not critical for the operation
of the company.

Allowing the creditors to participate in
making the decision of whether to
reorganize or liquidate the company.
Moreover allow them to supervise the
reorganizing procedures and make it
possible to decide stopping the reorganizing
of the company if it was clear that it is not
useful.
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9. deciding on an applicable timeframe to
conclude liquidation procedures:

a) All debtor claims shall be pursued through
expedited procedures for the purpose of
completing the liquidation process as soon
as possible.

b) The liquidator's remunerations shall be fixed
at a lump sum amount paid at the end of the
liquidation process.

10. Appointing specialized judges to examine
liquidation and bankruptcy cases.

ool g Aaill Llad lail 3Ll (auadi 10

Fourth Roundtable — Commercial Lawyers

Kempinski Hotel - Amman

11/6/2008

* General discussion:

The participants pointed out that the legal
provisions governing the concept of “stopping
payments” are scattered in several laws in
Jordan. The Civil Code deals with insolvency,
the Commercial Code provides terms of
bankruptcy of merchants and the companies' law
regulates  liquidation issues related to
companies.

The Court of Cassation reached the following in
its decisions:

- The rules of civil insolvency shall apply to a
merchant for debts incurred in his civil
dealings, and shall be subject to
Bankruptcy with regard to his commercial
transactions.

- Companies shall be subject to liquidation
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procedures in the companies' law but might
be declared bankrupt and exercise
Composition within the meaning of the
Commercial Code.

The application of the provisions regulating the
liquidation of the Company itself is a challenge
to the judiciary, due to unclear provisions and
the face that no liquidation's regulation, as
mentioned in the Companies Law has been
enacted yet, although, a draft of the mentioned
regulation is ready according to the
representative of the Companies' Control
Department.

The role of the courts and the basis and extent
of their involvement in the voluntary liquidation
process is unclear. There is no distinction in the
procedures between the voluntary liquidation if it
was due to the stop of payments or if it was for
any other reason where the necessary funding is
available to cover all its debts and obligations.

The term of "liquidation judge" is unclear and is
not defined in the current law.

Furthermore, liquidation is commonly linked to
significant businesses, and as such shall not be
left with no clear and detailed set of rules..

= The concept of Bankruptcy:

Bankruptcy in its broad sense shall include
merchants and non-merchants, as the
bankruptcy system is in essence similar to the
interdiction system in the Civil Code; the
insolvent debtor does not conduct any of his
transactions by himself but through his trustee,
and similarly, the merchant conducts his
business through the receiver perform all his
duties and transactions.
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= Stopping Payments

When the company or the merchant stops to
make payments of a commercial debt, the
debtor shall obtain a court order or a deed and
submit it to the execution department. If this
execution is not completed then the procedures
of declaring Bankruptcy or the Company's forced
Liquidation may commence.

However, some judicial decisions relaxes this
interpretation and restricted the declaration of
bankruptcy or forced liquidation to cases that
indicate that stopping the payment is a result of
a bad or critical financial status of the company
or the merchant and not only occasional. Such
interpretation is a matter of judicial discretion.

= The Central Bank authorities:

It was agreed that the Central Bank and the
Insurance Commission shall not be given the
authorities they enjoy in their current laws to
maintain the authority of the Court in deciding on
bankruptcy and liquidation.

Furthermore, to have standing to challenge the
Central Bank's decision before the competent
court to liquidate a bank, a person must own at
least (10%) of the liquidated bank's capital or be
a creditor to the bank at a minimum of (10%) of it
debts or have deposits with the bank of no less
than (10%) of the total deposits held at the bank.
the law does not provide whether such
percentage may be achieved by several persons
or only by one person. In the case that such
percentage shall be achieved by only one
person, any actual challenge or appeal becomes
rather impossible due to the enormous amount
of money with which the bank deal.

The participants agreed that excluding these
sectors from the laws and devoting special rules
and laws to govern them will open the door to
other strong regulators to request the exclusion
of their respective sectors, which s
unacceptable.
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However, some participants pointed out that the
fact that insurance companies and banks deal
with funds of other people, justifies having
special rules for bankruptcy and liquidation,
which may still be part of a uniform law.

» The justifications of the Central Bank's
decisions to liquidate a bank.

In the case of voluntary liquidation, the bank
shall obtain the prior approval of the Central
Bank which enjoys a broad discretion to approve
or reject such request.

As for the forced liquidation, the provisions
regulating such decision are considered to be
very wide and general. This grants the Central
Bank unacceptable broad authorities with this
regard, particularly, the Central Bank may cancel
the bank's registration and therefore hinder the
bank's transactions.

= International practices with regard to
insurance companies and banks.

The Expert indicated that it is an international
practice to have special rules for banks and
insurance companies in separate special laws.
Therefore the existence of Central Banks and
the Deposit Insurance Committee is one of the
best practices, which are applied in the United
States as well. And it would be better to leave
the status of banks as is.

Similarly, insurance companies have separate
rules in the united states that are different from
other companies.
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= Reasons for enacting the law:

To provide for the priority of protecting
shareholders with minor shares in the company
and who work with these companies such as
lawyers and auditors.

The importance of the social aspect is no less
than the importance of protecting the creditors
since both are strongly interrelated.

Having said that, it does not mean to neglect the
investors, because treating them unfavorably will
discourage further investments.

= How is it possible to enact an efficient
law?

In the course of drafting a new law, the principle
of general application and good faith dealings
shall be given due consideration.

And as such, granting banks extreme protection
is considered unfair, especially that banks shall
investigate the company before lending it and
conduct proper due diligence.

= The priorities of
Liquidation:

debts in the

There has to be clear priorities and specific
mechanism by which the companies' assets
shall be distributed upon liquidation, rather than
having scattered laws regulating these issues
such as the civil, companies’, execution, labor,
banking and commercial law...

» Specialized judges:

The participants emphasized the need to have
specialized judges in bankruptcy and liquidation
cases.
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= Political rights:

The participants pointed out that depriving
merchants from their political rights is not as
significant to them as the obstacles that will face
them after declaring their bankruptcy; socially,
financially and their reputation...

= Reorganization:

There has to be a distinction when reorganizing
a company between small and bigger
businesses, through looking into certain
indicators to determine the size and importance
of the project:

- The number of laborers.
- The company's capital
- The business duration

Such factors must be taken into consideration
when deciding whether to liquidate or reorganize
a company.

= General recommendations:

1. Devising a clear work plan with specific
timeframe and fund.

2. Introducing modified provisions governing
bankruptcy after analyzing bankruptcy and

liqguidation cases and taking into
consideration all the legal gaps and
practical limitations that faced the

liquidator, receiver or the creditors...

3. Introducing  provisions  dealing  with
"fraudulent liquidation" similar to fraudulent
bankruptcy.

4. Revising the provisions addressing

bankruptcy in the current law, which are
considered outdated with a special focus
on the provisions regulating Liquidation
since liquidation is more in use than
bankruptcy.
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5. Introducing a fund for deducting reserved
amounts from companies as to cover the
liquidating expenses when necessary.

Fifth Roundtable — Judges
Kempinski Hotel - Amman

14/6/2008

= General Discussion:

One of the judges mentioned that Bankruptcy
procedures (creditor's identification, sale of
property...) are the part that takes so long
whereas court proceedings with this regard do
not exceed one or two years, which is
considered as a short period in comparison with
the neighboring countries.

One of the Judges - judge, differentiated
between civil insolvency and Bankruptcy
indicating that insolvency procedures that take
place in court are no more than issuing the order
of interdiction of the insolvent debtor, which does
not take more than one or two court sessions.

The judges noted that courts’ decisions
regarding bankruptcy do not need a long time.
But the most time consuming part is appointing a
receiver. Nevertheless, this would not need a lot
of time considering that procedures relating to
commercial matters in the law are usually
expedited.

The companies' controller added that according
to the statistics, the reasons for delays are due
to the complicated notification procedure, or for
lack of funding to pay for the liquidation case,
which needs to be settled before a case is
considered closed.
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» Special Bankruptcy Rules of Procedure.

One of the Judges pointed out that there shall be
a special set of rules of procedure for bankruptcy
and liquidation cases. The legal provisions of
civil insolvency may not be combined with the
commercial bankruptcy, as to expedite the
judicial procedures with regard to these disputes
in connection with merchants. Therefore
specialized procedures shall be determined for
these cases.

= The current law:

One of the judges, described the complication
and the lack of clearance in the current law
especially with regard to voluntary liquidation;
which  hinders the court from properly
supervising the procedures, which gives
discretion to liquidators, who intentionally
prolong the liquidation procedures, adversely
affecting the rights of stakeholders.

In most cases, the liquidator's remunerations
consumes the estate leaving very little to cover
the expenses and pay the creditors.

= Voluntary liquidation:

The Companies' Controller mentioned that there
is a critical aspect in the current law within the
voluntary liquidation as there is no provision
granting the court the authority to supervise this
liquidation. This deficiency will prove more
critical as the new Companies' Law brings down
the minimum capital of a limited liability company
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to JD 1000.

= Reorganization:

One of the judges emphasized the importance
of reorganization and noted that it may well be
the only regulated alternative to avoid fraudulent
liquidation.

The Companies' Controller added that the
reorganization is presented through reorganizing
the companies' capital, the administrative
structure or altering the objectives of the
company to comply with the needs of the local
market. Furthermore, the new Companies' draft
Law allowed companies under liquidation to be
sold to or merged with another company. The
creditors shall have the right to object to these
decisions. All these procedures shall take place
outside the court.

One of the Judges emphasized that the
reorganization's procedures shall be taken in
advance and not after or while liquidating the
company and courts shall have an active role
therein.

The companies' controller pointed out that
individual enterprises may not be included in the
reorganization process subsequent to its
characteristic and its owner's free choice of how
to run it. However, one of the mentioned that
there is no reason for not including such
businesses in the reorganization process
especially when the mentioned business
employs a significant number of workers.
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= A need for a new law?

One of the judges emphasized the importance
of enacting an independent, separate and
elaborate law including special, clear and
smooth procedures.

One of Judges indicated the importance of
including two aspects when introducing a new
bankruptcy law in its broader sense to facilitate
the quick settlement of such cases but not to
include the two aspects in one law:

- Substantive aspect: that regulates filing the
case till the point of issuing a liquidation or
bankruptcy decision.

- Procedural aspect: regulates the procedures
of the liquidation process.

One of the Judges seconded that and added
that insolvency shall not be included in the same
law whereas it is already regulated in the civil
law and the insolvency cases are not as
significant as the liquidation and bankruptcy
cases.

From a practical point of view, there is an urgent
need to introduce such law, as the importance of
such cases is not measured by how frequent it
occurs but by how much it affects the Jordanian
economy. Especially the process governing
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bankruptcy and liquidation, the collection of
debts and the priority of debtors. A new law
does not necessarily mean that it shall be
enacted from nothing. Provisions may be
consolidated from different laws to be in one law
as to facilitate and accelerate the process.

However, some judges indicated that it is not
necessary to enact a new law but rather to
amend and develop the current Commercial
Code. And that liquidation provisions need no
amendments except for the voluntary liquidation
provisions.

= the concept of bankruptcy:

One of the Judges explained that there has to
be a purpose for distinguishing between the
terms (liquidation, bankruptcy and insolvency),
since all of them have one meaning. The
bankrupted merchant will reach the same result
as the liquidated company.

» Banks and Insurance Companies:

The Companies' Controller explained that
excluding banks and insurance companies from
the terms of the law governing other companies'
is unacceptable. In the meantime, he highlighted
the necessity of maintaining special provisions to
regulate banks within the law in connection with
liquidation procedures only. As for the insurance
companies, he said that such companies shall
not be any different from any other public
shareholding company.

One of Judges explained that if the current law
was improved with regard to bankruptcy and
liquidation, whether by amending the current
provisions or brining them together in a separate
law that deals with all the bankruptcy and
insolvency issues, there should be no need to
exclude the mentioned companies. He also
added that the provisions of the new law shall be
clear and customized for the liquidation of banks
and insurance companies.

Judge dded that giving the Central Bank the
authorities it has now is justifiable. Since it is the
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only body practically and technically capable to
relate to the banking business. As for the
insurance companies, there is no reason for
enacting independent and separate laws to
regulate this type of business from other
companies.

While a number of judges explained that
insurance companies deal with lots of clients as
the case it is with banks. Therefore, entrusting
its issues to a special insurance committee is
understandable.

= The priority of debts:

The companies' controller pointed out that if the
liquidation expenses (advertisements,
stocktaking committees...) were not given the
priority upon other expenses then no liquidation
shall take place.

As for the liquidator's remunerations then this
shall be linked to the period and the size of the
liguidated business and the General Assembly
shall determinate in advance (in the voluntary
liquidation) the liquidator's remunerations and
the liquidation period and this shall not be left to
the discretion of the liquidator.

Afterwards the laborer's debts and the secured
debtor then the ordinary (unsecured) debtors.

The priority of the treasury debts was discussed
especially the income tax, sales tax and social
security. The participants agreed that it is
illogical to grant these debts the priority of the
treasury debts especially if the mentioned
entities neglected the claim of such debts over
the years to come and collect its debts before
any other debtor.

» Specialized Courts and Judges.

Specialization has many advantages as it
speeds up the resolution of cases and the
following up of procedures. The judges
explained that the judicial council and the
ministry of justice aim at establishing specialized
commercial and civil chambers within the courts,
which will dramatically speed up the dispute

USAID Jordan Economic development Program

5 AT S e Y ISl ad Leaals

S, of G sl e AT Cils mans 5 A den 00
St Ol aSlaall e ams 05S5  e @dle D 1A 5l
(il Aals A Lgig 5

1ol coglsl  m

(e Y patll i ol ) lSGal e e o
Yl) 4 O ¢ Bagtt

Ol Gsiall A o e o ol o) (L] O
Ll Laal)

2315 5l g Adal) e:n)s.w_u)zoi g heaall Gl Ll
Baay hualll el Slanl 4Ly dadll 8 daladl daggl)
gl il & S5 Y ol 5 dheal

G sy ey Gasall s Jleall G U S G
_g.&bd\

Clagaly Jaall g jum Lo ¥ sl 38 sl oy
sthe) 4ihic axe o gl gaaly elda)) glaall
B dgall oda G585 O 2 Lad Jsel Leba s L 25150
Daatiy Sl Al il e o Allaall B & b
Boeally V5l peialld dlil) of L) J) sl 55

aSlaall g Sl (aumds  w

Aafies Llalll 8 cull de ju Nk 2gm Gaaddl
53555 hadll Gudaall of ) sladll lafs clel aY)
Jaran Lae didey dolad Gope Slaaind o ) sleay Janl)
aiall (370 )3 153 s e

25



resolution in the future.

= Civil rights:

The judges pointed that this is a common
practice in most legislation; nevertheless, the
deprivation of political rights shall be restricted to
merchants who committed fraudulent
bankruptcy.

= Stopping Payments.

The judges were of the view that this should be
a matter of discretion for the courts to assess
whether such stoppage is due to serious
delinquency of the company or occasional. In
doing so, due consideration shall be given to the
amount of the late payments, the commercial
reputation of the merchant and the duration in
which the debtor stopped paying.

= General recommendations:

1. To differentiate between the provisions,
which regulate the status of the individual
merchant and the company as a merchant.

2. Establish a fund to collect a fixed sum by the
company that is being founded to cover the
liquidation expenses if necessary.
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APPENDIX 2
QUESTIONNAIRE RESULTS

Surveys sent by YEA.

20 valid responses.

1.

TIOMMODOW >

Are you a (check all that are applicable):

Attorney 3

Business Association Representative
Business Owner or Manager 8

Financial Institution Manager or Employee 4
Government Official 1

Judge

Trustee

Law Professor

Other (please specify) 6

How many Insolvency cases have you been involved in?
A. 0

B.
C
D
E

1 (Bankruptcy 3, compulsory liquidation 2, non-compulsory liquidation 1)

. 2to 5 (Insolvency 1)
. 6t015-
. More than 15 -

In an insolvency law and system in Jordan what should be the priority of each of the
following objectives? (please number in order of importance)

A.

GTMMOUOw

More lending and better terms for borrowers (collateral requirements, loan period,
interest rates) 6.125

Keeping the insolvent business in operation and preserving jobs 2.625

Fostering risk taking by entrepreneurs 2.625

Distributing proceeds to all creditors 2.75

Maximizing payment to creditors 2.5

Punishing insolvent debtors and bad management 2.37

Quickly winding up insolvent businesses and moving their assets to more productive
uses 2.5

Which creditors’ claims should have the highest priority? (please number in order of
priority)

IONMMOUO®my

Costs of the Insolvency Case (Trustees fees, expenses) 2.375
Government Tax Claims 2.5

Spouse and Child Support 2.625

Secured Creditors 2.375
Employees Wages 2.25
Suppliers 2.625
Shareholders 2.65

Other Claims (please specify)
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5. Should Jordan have restructuring/reorganization as an option?
A. Yes 13
B. No4

Please advise us of any comments you have on how restructuring/reorganization should
be administered:

6. Should Jordan include consumer Insolvency in a new Insolvency Law?
A. Yes 18
B. No2

Please advise us of any comments you have on how consumer Insolvency should
function:

7. Should Jordan have different insolvency proceedings for different sizes of businesses
(small, medium, large) or form of entity (limited liability company, sole-proprietorship,
public shareholding company, etc.)?

A. Yes:17
B. No:4

Please advise us of any comments you have on how different sizes of businesses or
types of entity should be treated:

8. Should Jordan have the following specialization in courts? (please choose only one)
Specialized commercial courts 6

Specialized commercial divisions within first instance civil courts 2

Specialized insolvency courts 4

Specialized insolvency judges 2

Specialized commercial judges 3

moowp»

9. What are the most important problems that you have observed in administration of
Insolvency cases in Jordan in the past?

Slow case administration 4

Poor procedures for liquidation and sale of assets 3

Poor management by trustees 3

Uncertain provisions in the law 3

Poor decisions by courts 3

Lack of knowledge or preparation by creditors 3

Fraudulent acts by creditors 2

Delay tactics by debtors 2

Fraudulent acts by debtors 2

A lack of reorganization procedures and/or practices

Other (please specify)

XeTIOMMODOWR

10. Is a new, consolidated Insolvency law needed or should the current laws be amended?
A. New consolidated law 12
B. Amend current laws 8
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APPENDIX 3

UNCITRAL GUIDE LIST OF COMMON FEATURES OF AN EFFECTIVE AND
EFFICIENT INSOLVENCY LAW

(a) ldentifying the debtors that may be subject to insolvency proceedings, including those
debtors which may require a special insolvency regime;

(b) Determining when insolvency proceedings may be commenced and the type of
proceeding that may be commenced, the party that may request commencement and
whether the commencement criteria should differ depending upon the party requesting
commencement;

(c) The extent to which the debtor should be allowed to retain control of the business once
insolvency proceedings commence, or be displaced and an independent party (in the
Legislative Guide referred to as the “insolvency representative”) appointed to supervise
and manage the debtor, and the distinction to be made between liquidation and
reorganization in that regard;

(d) Identification of the assets of the debtor that will be subject to the insolvency
proceedings and constitute the insolvency estate;

(e) Protection of the insolvency estate against the actions of creditors, the debtor itself and
the insolvency representative and, where the protective measures apply to secured
creditors, the manner in which the economic value of the security interest will be
protected during the insolvency proceedings;

(f) The manner in which the insolvency representative may deal with contracts entered
into by the debtor before the commencement of proceedings and in respect of which
both the debtor and its counterparty have not fully performed their respective
obligations;

(g) The extent to which set-off or netting rights can be enforced or will be protected,
notwithstanding the commencement of insolvency proceedings;

(h) The manner in which the insolvency representative may use or dispose of assets of the
insolvency estate;

(i) The extent to which the insolvency representative can avoid certain types of transaction
that result in the interests of creditors being prejudiced;

() Inthe case of reorganization, preparation of the reorganization plan and the limitations,
if any, that will be imposed on the content of the plan, the preparer of the plan and the
conditions required for its approval and implementation;

(k) Rights and obligations of the debtor;

(I) Duties and functions of the insolvency representative;

(m) Functions of the creditors and creditor committee;

(n) Costs and expenses relating to the insolvency proceedings;

(o) The treatment of claims and their ranking for the purposes of distributing the proceeds
of liquidation;

(p) Distribution of the proceeds of liquidation;

(q) Discharge or dissolution of the debtor; and

(r) Conclusion of the proceedings.

— =
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APPENDIX 4

TRUSTEES’ FEES

Comparing scales for trustees fees in Serbia, Germany, the United Kingdom, and the United
States, we find the following general principles for allocation of fees and awards of trustees
in insolvency cases.

In all compared countries the fees and awards are determined as a percentage of the
realized (sold) assets from the bankruptcy estate.

All compared countries have different rules on additional award above the amount
determined by the fixed scale. However, the principles are the same, e.g. complexity,
rate of creditors’ satisfaction, involvement in debtor business operations in
bankruptcy, etc.. The differences between the compared countries in regard to the
additional award are based on the level of detail provided in the regulations,
standards and guidelines.

In continental law countries (like Germany) fees and awards are determined by sub-
law ordinances, which in detail regulate and fix the formula and scale according to
which the fees and awards of the bankruptcy administrators are determined.

In common law countries (like UK and US) the remuneration of the trustee/liquidator
is fixed by the creditors'/liquidation committee. If there is no committee, it may be
fixed at a meeting of creditors. The remuneration can be fixed as a percentage of the
value of the assets realized or distributed or on a time basis. The Bankruptcy
regulators provide standards and guidelines for the fees and awards calculation
based on scale of realization or distribution. In case of remuneration based on time
basis the regulator provides template form with guidelines for fulfillment along with
request for proof of evidence.
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Serbia Germany UK us
Realization scale ' (art.4) Realization scale’ (art. 2) Realization scale® Realization scale®
Up to 1.000 € 100% ! i .
1.001 - 2.500 € 1.000 € +20% abovelK € Up to 25.000 € 40% Up to 7.363 € 20% Up to 3.632 € 25%
2501 -25.000 € 1.300 € +10% above2,5K € 25.000 — 50K € 10.000€+25% above | 7.363 — 14.727 € 1.473€+15% above 7K€ | 3.632—36,318€  908€+10% above 3,6KE
25.001 - 50.000 € 3.550 € +8% above25K € O5KE
50.001 - 250.000 € 5.550 € +3% above50K € 14.727 - 132.542 € 2.577€ +10% above | 36.318 - 726.360 € 4.177€ +5% above 36KE
250.001 - 500.000 € 11.550 € +1,5% above250K € 50.000 - 250K € 16.250€ +7% above 50KE 14K€
above 726.318€ 36.679€+3% above

500.001-2,5M €
Above 2,5M €

15.300 € +1% above500K €
35.300 € +0,5% above2,5M €

250.000 — 500K €
250K€

500.000 - 25M €
500K€

25M - 50M €

above 50M €
50M€

30.250€+3% above

37.750€+2% above

77.750€+1% above 25M€

552.750€+0,5% above

above 132.542 € 14.359+5% above 132K €

Alternatively:
Distribution scale

Up to 7.363 € 10%
7.363 —14.727 € 736€+7,5% above 7K €
14.727 - 132.542 € 1.289€ +5% above 14K€E

above 132.542 € 7.179€+2,5% above 132K
€

726K€

" Fee and awrds of bankruptcy administartors —
Regulation issued by MoE, Serbia

Regulation on Bankruptcy fees and awards —

1998

The Insolvency Rules No. 1925/1986
(Rules 4.127A, 4.127B,4.148B and 6.138A,
Schedule 6)

Statutorz Instrument 1994 No. 2507,
Schedule 2, Table 1

* The United States Bankruptcy Code Title 11,
Chapter 3 Case administration, Subchapter Il
Officers § 326 Limitation on compensation of
Trustee (a) (under Chapter 7 and 11)
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Additional awards for bankruptcy administrators

Serbia Germany UK us
Complexity of case (art.6) Application of special knowledge Additional award Additional award
1.001 - 2.500 € 10% of basic award

2.501 - 25.000 €
25.001 - 50.000 €
50.001 - 250.000 €

9% of basic award
8% of basic award
6% of basic award

If bankruptcy administrator will also perform the
duties of a litigation lawyer, auditor or manager
of running business, his award is additionally

The Creditors’ Committee or General
Assembly of creditors may decide to
additionally award the administrator in

The Creditors’ Committee or General Assembly
of creditors may decide to additionally award
the administrator in regard to their claim

250.001 - 500.000 € 4% of basic award increased for the conducted job according the | regard to their claim satisfaction satisfaction
500.001 - 2,5M € 2% of basic award adopted tariff for the profession performed.
above 2,5M € 1% of basic award
i i i i The Bankruptcy court determines separately
Satisfaction of creditors claims(art. 5) the fees and award of the bankruptcy
For every 10% recover above 50% recovery of administrator and his costs.
creditors’ claim additional award of 2% of proceeds
of sale
Example on calculation of fee and award of a bankruptcy administrator
Serbia Germany UK us

Bankruptcy estate cashed for 500.000€
Total Debt: 1.000.000€

Administrator fee:

11.550 € +1,5% of 250.000€ = 15.300€

Bankruptcy estate cashed for 500.000€
Total Debt: 1.000.000€

Administrator fee:

30.250€+3% of 250.000€=37.750€

Bankruptcy estate cashed for 500.000€
Total Debt: 1.000.000€

Administrator fee:

13.254+5% of 367.458€=32.731.62€

Alternatively:
6.627€+2,5% 367.458 €=16.365.81€

Bankruptcy estate cashed for 500.000€
Total Debt: 1.000.000€

Administrator fee:

3.632€ +5% of 463.682€=27.360€
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