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1.0 EXECUTIVE SUMMARY

What is Performance Contracting?

Energy performance contracting is a long term investment that requires the energy service
company (ESCO) to invest and implement many energy saving opportunities and to provide the
needed expertise to execute the project successfully. The execution of performance contracting
projects is a win-win scenario for both the client and the ESCO. It provides many benefits and
profit. However, any failure by any party in executing his tasks and responsibilities will affect
the project execution and continuation and may result in a loss to the other party.

Purpose of this document

Since the market demand for performance contracting is expected to increase in Jordan during
the coming years, it is necessary to provide a legal framework that governs both parties and
helping them in better understanding of the nature of these projects. In this way, both parties will
be aware of their mutual responsibilities toward the project.

This document, prepared by the USAID Energy Sector Capacity Building Activity, presents a
template for a legal agreement to implement projects under the performance contracting scheme.
The Performance Contract Template is in Arabic and English. This has been fully reviewed by
international and Jordanian legal experts.

How to use this template

The template covers most cases and incidents that may be faced during the execution and
management phases of a project. The agreement presents cases that may result in dispute and
provides logical and legal solutions to protect both parties.

e The template includes three financing alternatives. Parties should select just one
financing alternative based on their mutual agreement.

e Clients and ESCOs may choose to add Annexes to this agreement upon mutual
agreement. The will vary from project to project, so have not been presented in this
Template.

e Both parties should consider this template a draft, to be modified in any way to be
applicable to a certain project with special requirements.
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Energy Performance Contracting Agreement

This agreement is entered on this day dated between:

2.0 PREAMBLE:

The preamble of this contract is considered an integral part of this Contract and shall be
interpreted accordingly.

The first party: a company incorporated under
the laws of Jordan, its address being P.O. Box Amman Jordan
represented for the purpose of this agreement by the authorized signatory Mr.
hereinafter referred to as the first party.

And

The second party: a company incorporated
under the laws of Jordan, its address being P.O. Box Amman Jordan
represented for the purpose of this agreement by the authorized signatory Mr.
hereinafter referred to as the second party.

Whereas the second party is planning to implement energy solutions at his own premises located
at the city of , governorate of . and whereas the first party is
specialized in developing and implementing energy solutions and has the required experience in
this field and showed an interest to provide this service for the second party

Now therefore, in furtherance of this common vision, both Parties have agreed to enter into this
contract in good faith and agreed on the following:

3.0 ANNEXES

The following annexes are considered part of this Contract and shall be interpreted
accordingly:

2.1 The first party registration certificate (Annex 1)

2.2 The second party registration certificate and the ownership document or rental contract
of his premises. (Annex 2)

2.3 The energy auditing report and the technical and financial proposal ( Annex 3)

2.4 The measurement and verification plan provided by the first party ( Annex 4)
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2.5 Time schedule for the installation process ( Annex 5)
2.6 Commencement of work letter issued by the second party ( Annex 6 )
2.7 Performance guarantee issued by the first party (Annex 7)

4.0 EFFECTIVE TIME OF THIS CONTRACT

This contract shall be valid and in force at the date of its signature and shall last for
months after the reference date of successfully completing all works and operating the
energy and cost saving measures as stated in provisions of article 6.5

5.0 ACCEPTANCE OF PROPOSAL AND ANNEXES

4.1 The second party agrees on the outcomes of the energy auditing report and the technical
and financial proposal submitted by the first party (Annex 3) which includes a detailed
description of the energy consumption and all other variables affecting the consumption
in the premises falls under this contract for the past months from technically and
financially perspectives, and identifies specific procedures for energy efficiency
improvements that may be technical and/or managerial and /or the use of certain
equipment and devices ( hercinafter referred to as the “ energy saving system”)
proposed by the first party that took into consideration the total cost of implementation
and the expected energy saving by implementing the “energy saving system”.

4.2 The second party agrees on the proposed measurement and verification plan (Annex 4).

6.0 FINANCING AND OWNERSHIP OF EQUIPMENT

The financing of energy saving equipment shall be based on any of below alternatives as
appropriate:

5.1 The second party shall finance the installation of the “energy saving system” under the
supervision of the first party, where in this case; the second party owns all the energy
saving equipment and shall compensate the first party by his fees against the supervision
on implementation as part (percentage) of the actual achieved savings paid on monthly
basis as mentioned in article 11 of this contract.

5.2 The first party shall finance the installation of the “ energy saving system “, accordingly
the first party owns all the energy saving equipment and the second party shall
compensate the first party by his fees as part (percentage) of the actual achieved savings
paid on monthly basis as mentioned in article 11 of this contract.

5.3 Co-Financing by both parties, where the first party shall finance % out of the total
cost of implementation equals to Jordan Dinars while the second party shall
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7.0

finance % out of the total cost of implementation equals to Jordan Dinars.
In this case, each party owns only the equipment that financed by him , the second party
shall compensate the first party by his fees as part (percentage) of the actual achieved
savings paid on monthly basis as mentioned in article 11 of this contract.

INSTALLATION WORKS OF EQUIPMENT

Both parties agreed and approved the installation time schedule as mentioned in Annex 5

6.1 During the first 30 days after the completion of installation works mentioned in
Annex 5 , the first party shall conduct a detailed test of the installed ““ energy saving
system ““ where this test shall target all the installed devices individually and jointly to
make sure that the performance of the installed “energy saving system “ is in harmony
with the existing systems at the second party premises, and working as expected and
up to the operational standards provided by the first party and approved by the second

party.

6.2 In case that the installed “ energy saving system “ did not achieved the minimum
saving provided in the operational standard and the energy auditing report , the first
party at his own expense ; shall take the needed correction actions and/or
improvements and/or amendments to any or all the installed devices as appropriate to
improve the savings to the targeted level.

6.3 At any time , the second party has the right to witness the installation works and the
testing of the “ energy saving system “ stated in article 6.1 above , in addition to his
right to accesses the testing data and results. The absence of the second party or his
representative of witnessing the test without excuse is considered as an acceptance by
the test results.

6.4 Taking into consideration the force majeure, the testing of the “energy saving system
“should not exceed 30 days after its commencement date, unless otherwise agreed by
both parties.

6.5 Once the “energy saving system * passes the test successfully and achieved the results
mentioned in the energy auditing report and the technical and financial proposal
provided by the first party (Annex 3) ; both parties shall sign a minutes of meeting
stating the exact date of operating the “ energy saving system “ . If any party refused
to sign the minutes of meeting, the signature of the other party is considered as legally
binding unless the refused party showed his written reasons that provide a valid
excuse of this refusal.

6.6 In all cases, both parties have the right to sub-contract the testing to a third party
approved by both of them.
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6.7 During the effective time of this contract, both parties; by mutual consent may add
new equipment and/or measures to increase the saving, where these new installed
equipment shall follow the terms and provisions of this contract.

6.8 During the first 30 days after the completion of installation works, the first party shall
issue an (all risk insurance policy) through any of the local insurance companies,
covers all the installed equipment. The insurance policy shall be in force during the
effective time of this contract as stated in article 3.

8.0 EQUIPMENT AND DEVICES

7.1 The first party commits to install a brand new equipment and devices and in good
operational conditions and covered by supplier and/or manufacturer warrantees to
provide the opportunity of maintaining or replacement of any defected device. The
first party also shall provide a copy of these warranty certificates to the second party.

9.0 APPROVALS AND PERMITS

8.1 The first party acknowledges that he has all the necessary permits and licenses to
execute the works under this contract and shall provide the second party a copy of
these permits and licenses.

8.2 In case that obtaining the permits and licenses mentioned in the provisions of article
8.1 above is directly dependable on other documents owned or in the second party
hands, the second party shall furnish all the necessary documents to the first party to
facilitate the issuance of these permits and licenses.

10.0 “ENERGY SAVING SYSTEM “ OPERATION

9.1 The date of signing the (minutes of meeting) stated in article 6.5 above will be the
reference operational date of the “energy saving system”

9.2 The first party dues must be claimed after 30 days of signing the minutes of meeting
stated in article 6.5 and should be scheduled in monthly basis during the effective
time of the contract, where the first party should enclose a monthly report to the
second party showing the actual achieved savings and each party share of the savings.

9.3 The second party shall compensate the first party by his dues as mentioned in article
11 subjected to receiving the monthly energy saving report.
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11.0

ENERGY SAVING GUARANTEE

10.1 During the effective time of this contract, the first part guarantees the effectiveness,
operational efficiency and the achievement of energy savings as mentioned in the
energy auditing report and the technical and financial proposal (Annex 3) and the
measurement and verification plan (Annex 4).

10.2 During the effective time of this contract, the first party shall conduct an assessment
and evaluation for all elements of the “energy saving system “on monthly basis as
mentioned in the measurement and verification plan (Annex 4) and shall provide all
remarks and/or recommendations to maintain or improve the savings. The second
party shall furnish all necessary information to enable the first party from executing
his assessment in the best possible way whereas the second party bears the
responsibility of the furnished information correctness.

10.3 At any month during this contract effective time; in case the monthly saving found
less than 25% from the targeted savings mentioned in the energy auditing report and
the technical and financial proposal ( Annex 3), the following statements shall apply
as appropriate:

In case there is a surplus of the monthly achieved savings, both parties shall share this
surplus saving according the share of savings mentioned in article 11 of this contract.

In case there is an expected foregone of the monthly achieved savings, both parties shall
share the actual achieved savings whatsoever according to the share of savings
mentioned in article 11 of this contract.

In case the foregone savings is due to the first party failure in one or more of his
responsibilities and/or tasks and this failure resulted directly or indirectly in a stoppage of
the “energy saving system “partially or completely, the first party should not claim for
the foregone savings and shall take the needed actions immediately to put the stopped
equipment in operation again.

In case the foregone of savings is due to the second party failure in one or more of his
responsibilities and/or tasks such as but not limited to; un-scheduled stoppage or
complete shutdown of energy consuming systems which its energy consumption was
improved under this contract, the second party shall compensate the first party against
this loss based on the average achieved savings for the previous months.

10.41n the case of technical dispute between the two parties about the results of any
technical assessment or technical reports, both parties has the right to refer this
dispute to an arbitration committee formed from three experts, each party shall name
one expert and the two experts shall nominate one expert to arbitrate about the
dispute, where the arbitration committee decision shall be legally binding to both
parties. Both parties shall in half bear the cost of the arbitration report.
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12.0 FINANCIAL PAYMENTS

11.1 Both parties expressly agreed to share the monthly achieved savings based on the

following:
- The first party share is % out of the actual achieved savings
- The second party share is % out of the actual achieved savings

11.2 Both parties expressly agree to refer to a fixed tariff of energy (electricity, gas and fuel)
during the calculation of monthly savings at all the effective time of this contract
whatever the official announced tariff is changed. Even though, each party has the right
to submit a written request the other party to refer to the official announced tariff, while
the other party maintain all the right to accept or refuse the request.

11.3 During the first week of each month, the first party shall submit to the second party a
monthly report showing the actual achieved energy savings of the past month and each
party share of savings, the first party shall also enclose his monthly financial claim with
the monthly report.

11.4 The second party shall pay the first party dues within 14 working days from the due
date.

11.5 The second party is entitled to a delay penalty equals to the banks interest rate issued by
the central bank of Jordan against each month of delay in paying the first party fees.

11.6 All existing and future taxes in force that apply to the first party financial claim should
be added, the second party shall pay it as appropriate.

13.0 MAINTENENACE

12.1 During the effective time of this contract, the first party commits to conduct the needed
maintenance to any or all equipment of the “energy saving system” on his own
expense, the maintenance should include any preventive or corrective actions for the
equipment that installed by the first party whatsoever.

14.0 TRAINING

13.1 During the first 3 months after the successful operation of the “energy saving system”,
the first party shall deliver a training program to the second party staff where this
training should cover the technical and operational standards of the installed
equipment.
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15.0 GENERAL AMENDEMENTS

141

14.2

14.3

14.4

During the effective time of this contract, the first party has the right to change and/or
amend any equipment that deem appropriate to the “ energy saving system” ,
moreover; the first party may use his right to improve and/or upgrade the performance
of any or all equipment falls under the “ energy saving system” in cooperation with
the second party.

If the amendments or upgrades stated in article 14.1 above affected the number
payments or increased the contract effective time by more than 20%, then the first
party should take the second party written consent in advance.

It is expressly agreed by both parties that the second party does not have the right to
change and/or amend any equipment related to the “energy saving system”, without
the first party written consent unless these changes or amendments deem urgent to the
operational characteristics of the second party. In such case; the second party should
notify the first party immediately by these changes.

The second party shall notify the first party immediately for any managerial changes
that may result in affecting the efficiency and/or the operations of the * energy saving
system”

16.0 FAILURE OF PARTIES

15.1

Failure of First Party :

- Failure in finishing the installation works according to the time schedule mentioned in
Annex 5

- Furnishing incorrect or misleading information to the second party.

- Failed to perform his substantial tasks and duties mentioned in this contract despite being
notified by the second party to rectify his actions by more than 15 days.

- Achieved less than 75% of the savings mentioned in the energy auditing report and the
technical and financial proposal (Annex 3) for more than 3 consecutive months.

15.2

Failure of Second Party:

- Failure in paying the first party dues for more than 60 days despite being notified to settle
the payment.

- Furnishing incorrect or misleading information to the first party or hiding information
about future modification or amendments of the facility and these amendments affects
the savings.
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- Did not took the necessary actions to protect the equipment installed by the first party
and this failure resulted in damaging the equipment such as destruction or so.

In the above cases, the affected party shall notify the failing party to commit to this contract
terms and provisions and to carry out his obligations during 30 days from the notification
date, then the affected party may terminate this contract without prejudice from the other
party failure.

17.0 TERMINATION OF THIS CONTRACT
This contract may be terminated in any of the following cases:

16.1

16.2

16.3

16.4

16.5

This contract will be automatically terminated after the end of the “effective time
“mentioned in article 3.

Failure of one party in committing to his obligations in more than 30 days despite
being notified by the affected party in accordance to article 15 above.

In case of any accident that negatively affected the “ energy saving system “ due to the
failure of the second party in one or more of his responsibilities and this accident
resulted in substantial damage to the “ energy saving system” . In this case the two
parties should agree on a financial settlement to terminate this contract by mutual
consent.

In the case of substantial change is occurred to the operational standards of the second
party such as but not limited to; permanently stoppage of one or all of the “energy
saving system “or selling part or all the premises to third party or in similar cases that
would result in stopping this contract or affecting the first party investment and/or his
dues negatively, then the a re-assessment of this contract assumptions should be done
in order to regain the balance again to both parties. If that is found not applicable due
to external reasons out of control by both parties; then the two parties should agree on
a financial settlement to terminate this contract by mutual consent.

In case that the two parties did not reach to a mutual agreement to terminate this
contract, then this dispute should be conveyed to arbitration according to the Jordanian
laws of arbitration

18.0 SETTLEMENT OF DISPUTES

17.1

Any dispute resulting from enforcement, implementation, interpretation, cancellation,
revocation, invalidity or nullification of this contract or of any related action shall be
referred to arbitration in accordance with Jordanian Arbitration Law. The arbitration
board consists of three members, each party appoints a member and the two appointed
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members appoint a third member to be chief arbitrator. Procedures stated in the
Jordanian Arbitration Law shall be followed.

17.2 Arbitration language shall be in Arabic.
17.3 Arbitration session shall be in Amman.
17.4 Provisions of the Jordanian law shall prevail on the subject of this dispute.

Signature

First Party Second Party

USAID JORDAN Energy Sector Capacity Building
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USAID Jordan Energy Sector Capacity Building Activity
Saqgra Building # 238(C), 6th Floor

Arar Street
Amman, Jordan




